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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ABORTION. 


§ 188. Lire.— Avoids the Policy.—Public policy precludes a 
company from insuring against the consequences of abortion, 
and where death results from this cause no recovery can be had. 
A contract to insure a woman against such a risk could not be 
enforced in the courts of Massachusetts. 


Amicable Ins. Co. vs. Rolland, 4 Bligh, 194; Horn vs. Anglo-Australian 
Life Ins. Co., 30 L. J., ch. 511 ; Moore vs. Woolsey, 4 E. & B., 243. 


Hatch, adm., vs. Mutual Life Ins. Co. 


Reported in next number. Mass. 8. J. C. 





Digest of Decisions. 


AGENT’S BOND. 


§ 189. Fire.—Liability of Surety—Where the agent for 
several months failed at the end of each month to pay over the 
sums collected ; Held, that in the absence of any stipulation to 
that effect the company was not obliged to notify the surety at 
the expiration of any portion of the time of such failures, but 
might recover the whole sum. 

Hartford Fire Ins. Co. vs. Moss. 

Rep’d Jour’l, p. 824. Tenn. 8S. C. 


fARBITRATION. 


§ 190. Frre.— May not ousl Jurisdiction, but may be a Condition 
precedent to a Suit.—The policy provided that in case of differ- 
ences arising touching any loss or damage, the matter may, at 
the written request of either party, be submitted to impartial 
arbitrators, whose award in writing should be binding on the 
parties to the amount of such loss or damage, “but shall not 
decide the liability of the company under this policy ;” also, 
“ Ttis furthermore mutually agreed that no suit or action against 
this company for the recovery of any claim by virtue of this po- 
licy, shall be sustainable in any court of law or chancery until 
an award shall have been obtained fixing the amount of such 
claim in the manner herein above provided.” Held, that parties 
may not oust the jurisdiction of courts by agreement. 

Huger on Ins., 351 ; Angell on Fire and Life Ins., sec. 354 ; Flanders en 
Fire Ins., 632 ; Thompson vs. Chamock, 37 R., 139; Mitchell vs. Harris, 
2 Ves., jr., 136 ; Scott vs. Avery, E. 8. & E., Rep., 327; S. C. on Appeal, 
31 ib., 1; Roper vs. Sendon, 103 S. C.S. Rep., 325; Hagert vs. Mun, 
40 R., 515; Snodgrass vs. Garret, 23 R., 224. 

But whilst a mere collateral agreement to refer to arbitration 
all differences arising upon a policy is not binding, and does not 
preclude a suit without such reference, it is not unlawful for par- 
ties to agree that no action shall be sustainable at law or equity 
until arbitration shall have determined what amount is due, and 
in such a case a reference and ascertainment of the amount due 
are conditions precedent to the right of bringing an action. 


Smith vs. Railway, 36 N. H., 458; Morsley vs. Wood, 6 S. R., 710; 
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Milner vs. Field, 1 E.S. & E. Rep., 531 ; Grafton vs. Railway, 22 ib., 557 ; 
Davis vs. Mayer, ete., 2 ib., 529; Adams vs. Willoughby, 1 John., 67; 
U. S. vs. Robeson, 9 Pet., 319; Scott vs. Avery, 31 E. 8S. & E., Rep., 1. 
Held, that the effect of these clauses was not to oust the juris- 
diction, but only to make the fixing of an award a condition pre- 
cedent. Held, that no suit could be sustained against the ob- 
jection of the company until an award had been made, although 
neither party previous to the suit had requested arbitration. 
Yeomans vs. Girard F. & M. Ins. Co. 
Rep’d Jour’l, p. 858, U.S8S.C.0. N. J. 


ASSIGNMENT. 


§ 191. Fire.—Zln Case of Insolvency.—Appellant recovered a 
judgment for $1,500 against the Lamar Ins. Co., a bankrupt. 
Previous to the recovery the policy had been assigned to an 
agent of the People’s Ins. Co., in which the Lamar’s risks had 
been reinsured, for $500, on his representations that he was the 
adjuster of the Lamar, and if it ever paid more than 25 per 
cent. of its claims, appellant would be entitled to as much as any 
one else. The judgment was for the balance of the claim. The 
claim was disallowed by the master appointed to take proofs of 
claims against the Lamar. Held, that the master’s decision 
might be appealed from. 

Derrick vs. Lamar Ins. Co. 

Held, that the claim should have been allowed. 


Womer vs. Lamar Ins. Co. 
Rep’d Jour’l, p. 795. 


DUE DILIGENCE. 


§ 192. Frme—In Notice of Loss—What Constitutes—The 
policy provided that in case of loss “the insured shall give im- 
mediate notice thereof in writing, and shall render to the com- 
pany a particular account of said loss in writing.” Also that 
payment should be made sixty days “ after due notice and proofs” 
made by the insured were received at the company’s office. Held, 
that it was the apparent intention that notice and proofs should 
be rendered at the same time, and the word ‘‘ immediate ” must 
be liberally construed. It is enough that due diligence, without 
any unnecessary delay, was used. 
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Peoria Marine and Fire Ins. Co. vs. Lewis, 18 Ill., 553; May on Ins. 


The plaintiff’s property, a large manufacturing business, was 
destroyed by the great Chicago fire, which also swept away de- 
fendant’s office. Time was absolutely necessary to comply with 
the requirements. The goods were burned on the 8th or 9th of 
October, and an inventory made out and presented to the com- 
pany on the 13th of November. Held, that this was due dili- 
gence under the circumstances. Whether due diligence has been 
used may be ordinarily regarded as a question of fact for the 
jury, but where there is no dispute as to the facts or circum- 
stances, it may be regarded as a question of law. 

May on Ins., sec. 462; Edwards ys. Balt. Ins. Co., 3 Gill. (Md.) 176 ; 
Kemble vs. Howard Fire Ins. Co., 8 Gray, 33. 

Knickerbocker Ins, Co. vs. Gould. 

Rep’d Jour’l, p. 789. Iut. 8. C. 


EVIDENCE. 


§ 193. Lire.— Newly Discovered, when Cumulative-—Proofs of 
Loss.—When newly discovered evidence is in the nature of im- 
peaching and cumulative evidence a new trial will not be granted. 
Proofs of loss are proper evidence that such proofs were made 
and delivered to the company as required by the terms of the 
policy. 


Knickerbocker Ins. Co. vs. Gould. 


INTEREST. 


§ 194. Fire—A/ter Loss is Payable—After the policy be- 
comes due it is proper for the jury in fixing the amount of the 
verdict to allow interest. 


Peoria Marine and Fire Ins. Co. vs. Lewis, 18 IIl., 553. 
Knickerbocker Ins. Co, vs. Gould. 


NOTICE OF LOSS. 


§ 195. Fime.— Waiver through Acceptance of.—Acceptance of 
a notice of loss defective in form, without objection by the com- 
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pany, is a waiver of sufficient notice. But the company is not 
concluded by a notice not served in time, because no objection is 
interposed when such service is made. 

Knickerbocker Ins. Co. vs. Gould. 


PLEADING. 


§ 196. Fire.— Neglect to furnish Proofs of Loss.—Non-averment 
of performance of Policy Conditions.—A policy condition requiring 
notice forthwith, and within thirty days a particular account of 
the loss, stating what other insurances existed, copies of the 
written portion of all policies, the cash value at the time of loss, 
and the interest of the insured ; also, a certificate of a magistrate 
or notary public, etc., is not complied with by a mere appraise- 
ment, accompanied by a certificate of a notary public. Such 
preliminary proofs are conditions precedent to the right of re- 
covery. 

Blakely vs. Phoenix Ins. Co., 20 Wis., 217 ; Inman vs. Western Ins. Co., 
12 Wend., 452 ; Owen vs. Farmers’ Joint Stock Co., 47 Barb., 518; Wel- 
come vs. People’s Ins. Co., 2 Gray, 480. 

Where the policy provides the loss shall not be payable until 
the certificate of a magistrate as to certain facts is produced, 
the production of such certificate is a condition precedent to the 
plaintiff’s right to sue. 

Johnson vs. Phoenix Ins. Co., 112 Mass., 49. 


An averment of the performance of the conditions is therefore 
necessary in the petition, and the proof must sustain the aver- 
ment. 

Flanders on Ins., 514 ; St. Louis Ins. Co. vs. Kyle, 11 Mo., 185. 


Held, that until such averment is made no evidence of loss can 
be introduced, and therefore proof of a waiver of such conditions 
is not admissible. 

Lambert vs. Palmer, 29 Towa, 104; Woolsey vs. Williams, 24 Iowa, 413. 

Where the petition was thus substantially defective, the de- 
fendant was entitled, under the lowa Code, to move in arrest of 
judgment. 

Nollen vs. Wisner, 11 Iowa, 190 ; Code, sec. 2650. 


Edgerly vs. Farmers’ Ins. Co. 
Rep’d Jour’l, p. 846. 





Digest of Decisions. 


PRACTICE. 


§ 197. Lire.—Application as Evidence of Fraud.—Where the 
notice of defense expressly alleged fraud in the representations 
made to the company regarding the health of the applicant, and 
averred that the policy was procured thereby ; Held, that a refu- 
sal to admit the application in evidence because the notice did 
not assert in direct terms that the representations were contained 
in the application, was error calling for reversal of judgment. 

Metropolitan Life Ins, Co, vs, Ethier. 

Rep’d Jour’l, p. 797. Mica. 8. C. 


PREMIUM. 


§ 198. Lire.—Payment to Agent after Revocation of Authority. 
—There was printed on the back of the policy, “ No receipt valid 
unless under the seal of the company.” The insured had been 
accustomed to send his premiums to the agent and have the re- 
ceipt sent in return. The company revoked the agent’s authority 


and refused to furnish him renewal receipts. The insured, ignorant 
of the fact, forwarded the money to the agent as usual, and the 
policy was canceled for non-payment of premium. Held, that 
the company was at fault for failing to notify the insured not to 
transmit to the agent, when it had knowledge, by the previous 
course of dealing, that such had been his practice. Held, that 
the insured was entitled to recover the premiums paid, with 
interest. 

Braswell vs. American Life Ins. Co. 

Rep’d Jour’l, p. 763. N.C. 8. 0. 


§ 199. Lire.—Relation to the Policy.—Non-payment of.—The 
contract of life insurance is not for insurance for a single year 
with privilege of renewal from year to year on payment of pre- 
mium ; it is an entire contract for the whole period, subject to 
discontinuance and forfeiture for non-payment of premium. The 
premium is not a consideration for insurance during the follow- 
ing year, as in fire insurance. The annual premiums bear no 
definite relation to the cost of insurance; they are an annuity 
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balanced against the sum insured, and each installment is part 
consideration for the entire insurance. The calculations are 
based on the assumptions of average mortality, and of prompt 
payments with interest thereon. Time is therefore of the essence 
of the contract, and non-payment on the day when due involves 
absolute forfeiture, if such be the terms of the contract. The 
courts cannot vary the stipulations by introducing equities for 
the relief of the insured against his own negligence. 


N. Y. Life Ins. Co. vs. Statham, é&c. 
Rep’d Jour’, p. 866. 


VOYAGE. 





§ 200. InLanp.—Completion of.—The risk was to terminate at 
the place and time the voyage should be stopped in consequence 
of ice or the closing of navigation making its completion impos- 
sible, allowing three days for a discharge of cargo. Held, that 
the three days were to date from the actual stoppage of the voy- 
age, and the master had the right to continue, notwithstanding it 
was obviously impossible to reach the ultimate destination on 
account of ice, and to continue to a proper port of discharge, 
notwithstanding obstructions. Where there was evidence tend- 
ing to show that the vessel was stopped by ice for more than 
three days, some little distance from the wharf, where she finally 
sunk, and also conflicting evidence whether the master had given 
over the idea of further progress when detained ; Held, that the 
question of stoppage of the voyage was for the jury. Where the 
fact depends upon conflicting evidence, or inference to be drawn 
from facts proved, it is for the jury. 

Sherwood et al. vs. Mercantile Mut. Ins. Co. 


WAR. 


§ 201. Lire.—Forfeitwre of Policy through Non-payment of 
Premium.— Equitable Value of Policy—The doctrine of the re- 
vival of contracts suspended during war is based on considera- 
tions of equity and justice, and cannot be invoked to revive a 
contract which it would be unjust or inequitable to revive, as in 
life insurance, where time is of the essence of the contract, and 
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such a revival would give the insured an option against the com- 
pany which would be subversive of the fundamental principles 
of the business. Therefore an action cannot be maintained 
against the will of the company for the amount insured on a 
policy forfeited through non-payment of premium, where pay- 
ment was rendered illegal through war. But in such case the 
insured has an equitable right to have the amount already paid 
restored to him, subject to a deduction for the value of the in- 
surance already enjoyed ; or in other words, to the equitable value 
of the policy. Such equitable value is the difference between the 
cost of a new policy and the present value of the future pre- 
miums payable at the time of forfeiture, otherwise known as the 
premium reserve, and must be computed according to the rates 
of mortality and interest used in the tables of the company, 
with interest from the date of forfeiture. 
N. Y. Life Ins. Co. vs. Statham, &c. 





REPORT OF DECISIONS 


ii, ENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in ow" possession. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Cook County. 


HARTFORD LIFE AND ANNUITY INS. CO. 
vs. 


HARTWELL, GRAY, ann STEPHEN LAUBERT, 


EXR’S, ETC. 


Where the witness to the application for a policy is beyond the reach of process 
of the court, or cannot be found on diligent inquiry, secondary evidence of 
the execution of the application may be received. 

Where the genuineness of the applicant’s signature to the application has been es- 
tablished, it is prima facie evidence that the contents were known to the sub- 
scriber, and were his act. The onus of proving that the application was filled 
by the agent without the knowledge of the insured must rest upon the party 
alleging it. 

The court instructed that the jury ‘‘ may believe and accept, or disbelieve, any 
testimony which under all the circumstances of the case is not creditable and 
entitled to weight in deciding the issues of the case. 

Held, that this was entirely too comprehensive, and was calculated to mislead. 
The jury may not determine for themselves that circumstances not within le- 
gal contemplation tending to impeach the witness, show that his evidence is 
impeached, and therefore disregard it. 


Judgment reversed. 





* Decision filed June 30, 1876. 
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ScHoLFIELD, J. 

The question first to be considered is, was secondary evidence of the 
application for the policy properly received ; for if it was not, the 
ground of defense entirely fails. 

It was witnessed by ‘Capt. B. Wheeler,” and it is insisted by ap- 
pellees that its execution must be proved by him. It has beeen held 
by this court that it is not necessary to produce the subscribing wit- 
ness to testify to the execution of the instrument, when he is beyond 
the reach of the process of the court, Wiley et al. vs. Beam et al., 1 
Gilm., 302; Newson vs. Luster, 13 Ills.,175; Miller vs. Metzger, 16 
ib., 390. And the same rule obtains if the wftness cannot be found on 
diligent inquiry. Clark vs. Sanderson, 3 Binney, 192; Jackson, ex 
dem., vs. Gager, 5 Cowen, 383 ; Jackson, ex dem.,'vs. Cody, 9 Cowen, 
140 ; Ingram vs. Hall, 1 Haywd,207; Jackson, ex dem., vs. Roat, 18 
Johns., 60; Whittemore vs. Brooks, 1 Greenleaf, 59; Baker vs. Blount, 
2 Haywd., 404; Lansing vs. Chamberlain, 8 Wend., 620; note to 
Jones vs. Coopriders, 1 Blackfd., 49 ; Spring vs. South Car Ins. Co., 
8 Wheaton, 269. The evidence shows that the witness left Belvi- 
dere, the place where the instrament was subscribed, and -was last 
heard of in Wisconsin. An agent of the company at Belvidere testi- 
fies to this, and also that he has made inquiries as to his whereabouts, 
and endeavored to find him, but has been unable todoso. We think 
this was sufficient to authorize the introduction of other evidence of 
the execution of the instrument. 

We are also of opinion that the evidence of the genuineness of the 
signature of Morey to the application was sufficient for the purposes 
of the case, standing as it does uncontradicted. 

The next question is, was it incumbent on the company to prove 
that Morey filled up the blank application, or that he was acquainted 
with the contents of the application when he signed it, or is it incum- 
bent on the plaintiffs to show that he was ignorant of the contents of 
the application when he signed it, in order that they shall be relieved 
from its representations ? : 

It has been several times laid down in previous decisions, as the rule 
recognized by this court in such cases, that it may be shown the ap- 
plicant for the policy in fact did not make the representations as shown 
by the application, but that the application was filled out by the agent 
of the company, he inserting the statements claimed to be false, of his 
own accord. It has however never been ruled that the court will, in 
the absence of all evidence, presume the application was thus made 
out, and we have been referred to no decision elsewhere, announcing 
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such doctrine. Numerous cases ure referred to by the counsel for ap- 
pellees, holding that insurance companies establishing local agencies 
must be held responsible to the parties with whom they transact busi- 
ness for the acts and declarations of the ageuts, within the scope of 
their apparent employment, us if they proceeded from the principal ; 
and that policies will not be avoided fur errors by the agents acting 
within the apparent general scope of their powers on the artificial and 
unwarranted assumption that they ure agents of the applicant for 
policies. But, so far as our observation has gone in all the cases, the 
onus was on the party denying that the application was the act of the 
person by whom it was signed, to prove the circumstances which jus- 
tified the denial. 

We are of opinion when the genuineness of a signature to an in- 
strument is established, it affords prima facie evidence that the con- 
tents of the instrument were known to the subscriber, and that it is 
his act, and hence that the burden is upon those who assert the con- 
trary to make such proof as shall overcome this prima facie evidence. 

There was no evidence introduce! on the trial below, tending to 
prove Morey was ignorant of the contents of the application ; that it 
was filled up contrary to his direction or without his knowledge ; or 
that any representations were made to him by the agent of the com- 
pany. 

The court, at the instance of the plaintiffs, instructed the jury “ that 
they are the judges of the credibility of witnesses, and of the weight 
of evidence. They may believe and accept, or disbelieve, any testimony 
which under all the circumstances of the case is not creditable and 
entitled to weight in deciding the issue in this case.” This is entirely 
too comprehensive in its terms, The jury are at liberty to disbelieve 
the evidence of a witness who has been impeached in any of the modes 
recognized by the law for impeaching witnesses, which may include 
not only direct contradictions, and evidence of bad character, but also 
the inherent improbabiliities of his statements, and his manner and 
appearance while testifying ; but they cannot be allowed to go beyond 
this, and determine for themselves that other circumstances, not with- 
in legal contemplation, tending to impeach the witness, show that his 
evidence is impeached, and therefore entirely disregard it. The effect 
to be given to evidence, it is true, may depend in some degree on cir- 
cumstances other than those which are regarded as directly tending to 
impeach a witness—such as his opportunity for knowing that to which 
he testifies, the strength or weakness of his memory—his interest in 
the question, and even his temperament ; but here also the jury are 
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limited, and can only consider those circumstances wich in human 
experience are known to affect perception, memory and judgment. 

The form of the instruction is calculated to mislead. What circum- 
stances in the case tend to discredit any particular part of the evi- 
dence, or what is necessary for that purpose, is not indicated. The 
jury might well understand from the instruction, that it was left to 
them to determine without restriction, what to believe or to disbelieve. 

In Robertson vs. Dodge, 28 IIl., 161, it was held a jury cannot will- 
fully disregard the testimony of an unimpeached witness ; that while 
they may judge of the credibility of a witness, they must exercise judg- 
ment, and not will merely, in doing so. 

In Evans vs. George, at the present term, this precise form of in- 
struction was condemmed. 

For the reasons given the judgment is reversed, and the cause re- 
manded. 

Reversed and remanded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


GEORGE W. WHITE 
vs. 


CONNECTICUT FIRE INS. CO.* 


The risk was brought to the agent by a broker employed by the insured in an 
other city, and a policy written by the agent and delivered to the broker. Seven 

. days subsequent, on Dec. 22, the company notified the agent that they did not 
wish the risk, who thereupon wrote to the broker to return the policy. The 
insured called for his policy on the same evening after this letter was received, 
and was told by a man in the broker’s employ that it was all right. The pro- 
perty was destroyed two days subsequent. After the fire the broker returned 
the policy to the agent. The agent had written in his policy register, ‘* Cancel- 
ed Dec. 22, 1874, by letter.” The premium had been charged to the broker by 
the agent, and had been tendered to the broker by the insured, 24 hours be- 
fore the fire. The agent was accustomed to charge premiums to the broker. 


The policy provided that no liability should attach until actual payment of pre- 


* From the Boston Commercial Bulletin, 
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mium, and nothing less than an indorsement on the policy should be construed 
as a waiver. Also that the insurance might be terminated at the option of the 
company. 


Held, that there was evidence which would justify the jury in finding a payment 
of premium. 


Held, that the risk having once attached, the notice given by the company was not 
sufficient to terminate it, 


George W. White, of South Braintree, directed EK. W. Hunt, an in- 
surance broker of Weymouth, to obtain a policy for $2,500 at 24 per 
cent., or one at $2,000 at 3 per cent. on his frame saw-mill. Hunt 
brought the risk to H. E. Darling, a Boston agent of the Connecticut 
Fire Insurance Company, who wrote a policy for $1,000 at three per 
cent., dated December 15, 1874. Seven days subsequent the home 
office notified Darling that they “did not wish the risk at 3 per cent., 
5 per cent. is our minimum,” upon which Darling wrote Hunt, under 
date Dec. 22, 1874: “The Connecticut Fire Insurance Company do 
not wish policy No. 104,230. G. W. White. Will you do me the favor 
to return the policy?” This letter Huut received December 24, about 
8.30 A. M. That evening White, the assured, called at Hunt’s house 
for his policies, and was told by a man in Hunt’s employ “that Hunt 
had his policies and would call on him the first of the following month, 
and that he need give himself no uneasiness about the matter.” On 
the morning of December 26 the property was destroyed by fire, and 
when White called for his insurance he found that Hunt after the fire 
had sent his policy in the Connecticut back to Darling, and Darling 
had entered in his policy register, “ Ca:celed December 22, 1874, by 
letter.” . 

The evidence showed that Darling allowed Hunt ten per cent. out of 
his fifteen per cent. commissions, and that Darling sent out his bills for 
premiums due the first of each month ; that January 1, 1875, Darling 
billed to Hunt the premiums for two policies delivered when White’s 
was, December 22, 1874 ; and that Hunt paid this bill covering these 
two premiums January 13, 1875. It was shown this was a custom of 
the business, and, further, that Hunt, who had been in the way of 
effecting all of White’s insurance, frequently had funds of White’s in 
his hands, and was accustomed to keep White’s policies. The cross- 
examination elicited the facts that White had tendered the premium 
to Hunt twenty-four hours before the fire, and that Darling in making 
bills charged the premium direct to Hunt, and not the assured. 

The company had set up a denial of White’s claim on the grounds 
that the contract on policy stipulated that “ this company shall not be 
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liable by virtue of this policy, or any renewal thereof, until the pre- 
mium thereof shall be paid ;” also the usual clause respecting the ter- 
mination of a policy at the will of the assured or the company, aud the 
extract from the New York law upon all out of-the-State policies that 
the broker or agent, etc., is in the employ of the assured, etc. 


A. Weturneron, for Plaintiff. 


The laws of Massachusetts establish what shall be a proper policy 
of insurance, and, as this broker’s or agent’s liability clause is not in 
the Massachusetts standard, the clause has no standing in court ; Dar- 
ling, being the company’s general agent, was invested with discretion- 
ary powers ; and in accepting the application, in filling up the policy 
previously signed in blank by the proper officers of the company, in- 
serting therein amount of risk and rate of premium, in countersign- 
ing, executing and issuing said policy without demanding prepayment 
of premium, and instead thereof charging the same to Hunt individ- 
ually, acted within the scope of his authority. 

The countersigning of the policy completed the contract, and the 
credit given by Darling to Hunt was, in its legal effect, so far as this 
plaintiff is concerned, prepayment of the premium, or at least a waiver 
thereof on the part of the defendants. If Darling, in the exercise of 
his discretionary powers, by his course of dealing with and giving cred- 
it to insurance brokers, had not the right to bind his principals, yet 
this same kind of dealing having been so long and so repeatedly pur- 
sued by him with their knowledge and without their objection, must 
be presumed to have been pursued with their consent. 

Hunt had no authority to receive and act upon Darling’s letter of 
Dec. 22. If he shall be deemed to have been the agent of plaintiff 
for any purpose, it was only for effecting this insurance, and not for 
terminating it. 

If Hunt was the agent of either party, he was that of the defendants 
and not of the plaintiff. He had an existing contract with defendants ; 
had a mutual and running account with them, had the entire premiums 
charged to him, received his pay in his monthly settlements with the 
defendants, paid over to them the full amount of premiums after de- 
ducting his commission, whether he had collected them of the assured 
or not. ‘ 

The letter of Darling to Hunt was not communicated to the plain- 
tiff, was not the kind of notice contemplated in the policy to termi- 
nate the same, and there was no tender of return premium, Plain- 
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tiff, even after due notice to terminate and tender of return premium, 
was entitled to a reasonable time before the termination, to obtain re- 
insurance. This time has been limited by Stat. 1873, chap. 331, to 
ten days after such notice. No such or any other reasonable time 
elapsed between the receipt of said letter by Hunt and the occurrence 
of the loss. 


Samuet Hoar, for Defendant. 

The plaintiff declares on a written contract of insurance containing 
these clauses: ‘This company shall not be liable by virtue of this 
policy, or any renewal thereof, until the premium therefor be actual- 
ly paid,” and “the use of general terms, or anything less than a dis- 
tinct specific agreement, clearly expressed and indorsed on this policy, 
shall not be construed as a waiver of any printed or written condition 
or restriction therein.” He proved at the trial that he never paid any 
premium, but sought to recover by producing evidence of a previous 
course of dealing between his agent, Hunt, and the defendant’s agent, 
Darling. Its tendency was to show a different contract from the one 
declared on. 

This court has always treated contracts of insurance like other con- 
tracts, to be construed according to their terms. 

The case shows no authority in Darling to bind the company by a 
different contract from the written one. He was their general agent 
to issue these policies. The plaintiff was notified by the terms of the 
policy that Darling’s power was limited to making a contract on the 
prepayment of premium, and that he could only waive that condition 
by a written indorsement on the policy. 

This condition is one which is essential to make the contract a bind- 
ing one between the parties ; it is of the essence of the contract. 

The claus against a waiver otherwise than by a written indorsement 
applies to this condition. 

The distinction should be noted between those provisions which go 
to the substance of the contract, which are conditions, and those 
which are merely directory, or provide a mode of ascertaining the lia- 
bility of the company. 

The policy was not delivered as a contract that was then in force. 
Something remained to be done. It was like the delivery of goods 
sold for cash where a right of reclamation exists, and the property 
does not pass if cash is not paid. 

Application is made for insurance ; the insurer writes the form of 
a contract, inserting therein certain conditions precedent, and sends 
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this to the applicant. Until these conditions are complied with there 
is no contract ; there is only an offer of a contract, which may be re- 
tracted at any time before its acceptance is made known to the in- 
surer—that is, before the performance of the conditions precedent. 

Darling’s letter of Dec. 22 was a retraction of the offer of insurance 
contained in the policy, and was effectual as a retraction, because the 
terms of the offer had not been complied with by White. 

If, after that letter, Darling had obtained possession of the policy, 
even by force, the plaintiff could not have compelled him or the com- 
pany to give it up. 

If it should be contended that Hunt was then the defendant’s agent 
to deliver the policy and collect the premium, the notice recalling the 
policy was effectual. As matter of fact he did not' deliver the policy, 
and declined the premium, after receiving this notice. 

Tf the contract of insurance was perfected before Dec. 24 it was ter- 
minated on that day in accordance with its terms. 

The policy provides,—“ The insurance may also be terminated at 
any time at the option of the company, on giving notice to that effect 
and refunding a ratable proportion of the premium for the unexpired 
term of the policy. 

Darling, on Dee. 22, received notice that the company did not wish 
to carry this risk at the rate per cent. proposed. On the same day he 
demanded the return of the policy. 

The company exercised its option to terminate the insurance, if any 
was effected. 

Darling’s notice to Hunt was a “ notice to that effect.” The parties 
unanimously so construed it. Darling entered across his record of 
the policy, “Canceled Dec. 22, 1874, by letter.” Hunt, on receiving 
it, and in consequence thereof, made inquiries of another insurance 
company as to insurance on this property, and when next the plaintiff 
saw him and tendered him the premium Hunt refused to receive it, 
and afterward returned the policy to Darling. 

The notice was properly sentto Hunt. He had the policy. He had 
habitually acted for the plaintiff in effecting insurance, and was in the 
habit of keeping his policies. The company was accustomed to deal 
with Hunt by mail. They had not been notified where the plaintiff 
was to be found. The policy recited that Hunt should be deemed, in 
any transaction relating to the insurance, to be the agent of the plain- 
tiff! This part of the contract was not affected by Statute 1861, ch. 170, 
or by Statute 1864, eh. 114. 

An agent to insure is an agent to cancel the insurance. 
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He has a lien on the policy and its proceeds for his commissions 
and expenses. 

It would seem that he could properly be notified of the company’s 
option to terminate the insurance, and that notice to him would be 
notice to his principal. 

There was no “ratable proportion of the premium” to be returned. 


The verdict of the Superior Court was for the plaintiff, and the case 
was reported to the Supreme Court, that court ordering judgment on 
the verdict, the rescript being as follows: “1. There was evidence 

‘ which would justify the jury in finding a payment of the premium. 
2. The risk having once attached, the notice given by the defendant 
was not sufficient to terminate it.” 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF ALABAMA. 


THOMPSON 
vs, 


KNICKERBOCKER LIFE INS. CO.* 


The policy issued by a life insurance company provided that promissory notes 
payable during the year might be given by the assured for portions of the an- 
nual premium, and declared that in case such notes were not paid at maturity, 
the policy should then and thereafter be void, without notice to any party or 
parties interested therein, and the notes also contained the same stipulation. 


Held, that the payment at maturity of the notes given for the premium was a con- 
dition precedent to the continuance of the policy, and ona failure to pay the 
notes the policy became void. 


Where a policy of life insurance and a premium note contained the stipulations set 
out in the first head-note, and the premium note was not paid at maturity ; 

Held, that the insurance company was not bound to elect whether or not the pol- 
icy should be forfeited, or to give any notice of such election. 

Where it was the custom of a life insurance company not to exact punctual pay- 
ment of its premium notes, but to allow thirty days’ grace thereon, the company 


“* From the American Law Times, To appear in 2 Wood’s Reports. 
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is not bound to pay the insurance money if the assured dies within the thirty 
days without having paid the premium note. 


Where it was the custom of a life insurance company to give notice to the assured 
that the premium or premium note was about falling due, a neglect on the part 
of the company to give such notice will not save the policy from forfeiture, if 
the assured fails to pay the premium or premium note when due, unless the 
failure to give notice was fraudulent, and for the purpose of throwing the as- 
sured off his guard. 


Action at law: heard on demurrer to replications. 

The suit was brought upon a policy of insurance dated June 24, 
1870, whereby the Knickerbocker Life Insurance Company, in con- 
sideration of the sum of $410 paid in hand by Ruth E. Thompson, 
and a like sum to be paid by her on or before the 24th of January in 
every year during the continuance of the policy, did insure the life 
of John Y. Thompson in the sum of $5,000 for the benefit of said 
Ruth E. Thompson, his wife. 

The complainant averred the death of John Y. Thompson, on No- 
vember 3, 1874, while the policy was in force ; that proof of death had 
been made to the company, and that all the terms and conditions of 
the policy had been complied with, and prayed judgment for the in- 
surance money and interest. 

To this complaint the defendant, besides the general issue, pleaded 
two special pleas, which, however, set up in effect the same defense. 

The defense was in substance as follows : That the payment of the 
premium of four hundred and ten dollars on or before the 24th of Jan- 
uary of each year, during the life of John Y. Thompson, was a con- 
dition precedent to the continuance of the policy; that by the terms 
of the policy an annual credit of a portion of the premium was pro- 
vided for, and the policy contained a condition that the omission to 
pay the annual premium on or before noon of the 24th day of January 
of each year, or the failure to pay at maturity any note, obligation or in- 
debtedness for premium or interest due under said policy, should then 
and thereafter cause said policy to be void, without notice to any 
party or parties interested therein ; that the annual premium was not 
paid on or before January 24, 1874, and the defendant thereupon gave 
said Thompson time for the payment of the premium, upon the con- 
dition named in the note to be hereafter mentioned, and took certain 
promissory notes of said Thompson for the installments of the pre- 
mium, one of which was as follows : 

$109. New York, Jan. 24,1874. Nine months after date, without 
grace, I promise to pay the Knickerbocker Life Insurance Company 
one hundred and nine dollars, at Mobile, Alabama, value received 
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in premium on policy 2,334, which policy is to be void in case ‘his 
note is not paid at maturity, according to contract in the said policy ;” 
that the terms and conditions of said note formed a part of the con- 
tract for the extension of the time given for the payment of said an- 
nual premium ; that the note was not paid at maturity, nor in the 
lifetime of John Y. Thompson, nor has it been paid since ; and that 
said policy became null and void from and after the 24th day of Octo- 
ber, 1874, when said note fell due, and that said John Y. Thompson 
died after said date, and the amount of said note has never been paid 
to the defendant. 

The plaintiff, as authorized by sec. 2,564 of the Revised Code of 
Alabama, filed four replications to these pleas. 

She says, 1. That the payment of said note was not a condition 
precedent to the continuance of the policy ; that Thompson had the 
money in hand to pay the note, and intended to pay it, but before the 
maturity thereof he was taken violently ill, and before and at the time 
the same fell due was prostrated by fatal disease, and so remained un- 
til November 3, 1874, when he died, and during all that time was men- 
tally and physically incapable of attending to his business, and was 
non compos mentis, and that the existence of the note was unknown to 
plaintiff. 

2. That before said note fell due it had long been the custom 
of the defendant, in like cases, to give notice of the day of payment to 
policy-holders, and was the uniform custom of insurance companies, 
and defendant had, in its dealings with John Y. Thompson, complied 
with such custom. Yet the defendant in this instance failed to give 
notice of the maturity of said note, although it knew that Thompson 
was in the city of Mobile, and was sick; and that Thompson was 
ready to pay the note had notice of its maturity been given, and that 
the plaintiff had no notice of the existence of the note. 

3. That on the 24th of January, 1874, said policy was renewed 
and extended for one year ; that the note was for the residue of the 
premium for that year, which defendant agreed should be deferred as 
specified in the note ; that by said agreement the policy was not to be- 
come void on the non-payment alone of the note at maturity, but was 
to become void at the instance and election of defendant, and the de- 
fendant did not elect to cancel said policy, or take any steps to avoid 
it, or give any notice of such intention during the life of said John Y. 
Thompson or since, and still holds said note against the estate of said 
Thompson. 

4, That it was the general usage and custom of defendant not 
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to demand punctual payment of said premium notes at maturity, but 
to give thirty days’ grace, and the defendant had repeatedly so done 
with said Thompson and others, and this led said Thompson to rely 
on such leniency, and he was thereby deceived, and the note was not 
paid. 

The defendant filed a demurrer which puts in issue the sufficiency 
of these replications as replies to the defense set up in the pleas. 


Joun T. Taytor, for Plaintiff. 
Tuomas H. Hernpon and Joun Lirriz Sirs, contra. 


Woops, J. 


The first replication presents the question whether the payment of 
the premium note was a condition precedent to the continuance of the 
policy. Ifno time had been given for the payment of the premium, 
there could be no question that its payment for a year in advance was 
a condition precedent to the continuance of the policy for that year. 

The terms of the policy as set out in the pleas make this perfectly 
clear. Does the taking of a note for a portion of the premium change 
this rule, and make the payment of the note a condition subsequent? 
That, it seems to me, depends on the agreement of the parties. If 
the insurance company had simply agreed to continue the policy for 
a year, and, instead of exacting the premium in cash, had consented 
to take the note of the assured, payable at a future day, undoubtedly 
the policy would be binding even though the note was not paid at ma- 
turity. But according to the pleas it was expressly stipulated that in 
case the note were not paid at maturity, the policy should become 
void without notice to any party or parties interested therein. Or- 
dinarily the payment of the annual premium was a condition prece- 
dent. This was changed by dividing the annual premium for the ac- 
commodation of the assured into several payments with the same stip- 
ulation in case of non-payment. This was authorized by the terms of 
the policy. By the very terms of the contract between the parties, the 
non-payment of any of the installments into which the annual premium 
was divided rendered the policy void. The fact that a note had been 
given for the installment does not change the case, for as soon as the 
policy became void, the note also became invalid for want of consid- 
eration. What effect the transfer of the note by the insurance com- 
pany before maturity would have upon the question, it is unnecessary 
to decide, because no such facts appear in the case. “By taking a 
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note for a portion of the premium, the rights and duties of the insurer 
and assured remain unchanged. Nor could an admission in the pol- 
icy that the premium was paid preclude inquiring into the real facts.” 

McRae vs. Purmart, 16 Wendell, 460 ; Robert vs. New England Mut. 

Life Ins. Co., 2 Bigelow, 145 ; Slaughter vs. Hamm, 2 Ohio, 271; 1 

Greenleaf’s Ev., sec. 26. 

We must give effect to the contract of the parties. It is plain and 
explicit, as set out both in the policy of insurance and in the note, 
that a failure to pay the note at maturity avoids the policy. The pay- 
ment is therefore a condition precedent to the continuance of the 
policy. Rochner vs. Knickerbocker Life Ins. Co., 4 Daly, 512 ; How- 
ell vs. Knickerbocker Life Ins. Co., 44 N. Y., 276; Patch vs. Phoenix 
Mutual Ins. Co., 44 Vermont, 481 ; Pitt vs. Berkshire Life Ins. Co., 
100 Mass., 500 ; Anderson vs. St. Louis Mutual Life Ins. Co., 3 Cent. 
Law Jour., 354; Russum vs. St. Louis Mutual Life Ins. Co., 3 Cent. 
Law Jour., 275; Robert vs. New England Mut. Life Ins. Co., 1 Bige- 
low, 634. 

If the payment of the premium was a condition precedent, the fact 
that the assured was prevented from making payment by illness or 
other cause beyond his control, does not relieve him from the ccn- 
sequences of non-payment. Howell vs. Knickerbocker Life Ins. Co., 
supra. — 

The fact that the plaintiff, for whose benefit the insurance was made, 
did not know of the existence of the premium note, does not change 
the rights of the parties. Baker vs. Union Mutual Life Ins. Co., 43 
N. Y., 283. 

The first replication, therefore, which denies that payment of the 
note at maturity was a condition precedent to the continuance of the 
policy, and avers the fatal illness of the party whose life was assured 
as an excuse for non-payment, is not a good answer to the pleas. 

The demurrer to the second replication raises the question whether 
in a case where it has been the custom of an insurance company to 
give notice that the premium or a premium note is about falling due, 
the failure to give such notice saves the policy from forfeiture when 
the assured fails to pay the premium. 

As a general rule, no duty is imposed upon the holder of a note or 
bill of exchange to give notice to the maker or acceptor of the day of 
payment, or to demand payment when it is due. It is the duty of the 
debtor to remember when his obligations fall due, and to find his cred- 
itor and pay him. The fact that the creditor has once or twice, or in 
a great number of instances, given notice to his debtor of the fact that 
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his obligation was about to fall due does not make it obligatory on him 
to continue the practice. A failure to give notice does not relieve the 
debtor from any of the consequences of non-payment, unless it be 
averred that the custom to give notice and the omission were fraud- 
ulent, for the purpose of throwing the party off his guard. Leslie vs. 
Knickerbocker Life Ins. Co., N. Y. Court of Appeals, 5 Insurance 
Law Journal, 429 ; Rochner vs. Knickerbocker Ins. Co., supra; Ap- 
pleman vs. Fisher, 34 Md., 553. But see, contra, Meyers vs. Mutual 
Life Ins. Co., 4 Bigelow, 62. 

The third replication alleges that after the failure to pay the pre- 
mium note on October 24, 1874, the defendant company was by its 
contract required to elect whether it would declare the policy forfeited 
or not, and that it made no election and gave the plaintiff no notice 
of its election to forfeit the policy. A careless reader of the replication 
might infer that it had reference to some contract or stipulation not 
already referred to in the previous pleadings. But it is not so averred 
in the replication ; and taking the pleading most strongly against the 
pleader, this replication only puts a construction on the contract of 
the parties already set out, and does not purport to set out any new 
agreement. 

The express stipulation of the policy was, that it was to become 
void without notice to any party or parties interested, in case the pre- 
mium note was not paid at maturity. We cannot ignore this part of 
the contract. On non-payment of the note at maturity, both the pol- 
icy and the note became void. The policy might have been revived 
by consent of the insurance company during the life of the assured, 
but without such assent it remained void and of no effect. Mutual 
Benefit Life Ins. Co. vs. French, 4 Bigelow, 369; Bliss on Life In- 
surance, secs. 179, 180. 

The fourth replication sets up the fact that it was the custom of the 
defendant not to exact punctual payment of the premium notes, but 
to give thirty days’ grace for their payment, and defendant had re- 
peatedly so done with said Thompson and others, and had thus led 
Thompson to rely on such leniency, whereby Thompson was deceived 
and the note was not paid. 

This replication is clearly defective in not alleging that it was the 
custom of defendant to consider itself bound without payment of the 
premium for thirty days, even in case of the death of the assured with- 
in that time. When default was made in the payment of the premium 
note, at whose risk was the life of the assured during the thirty days’ 
grace? Was it the understanding of the company that if the assured 
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died within thirty days after the maturity of the premium note, it 
would pay the policy whether the premium note has been paid or not? 
If such were the fact, it should have been averred. As the replication 
now stands, its fair construction is that it was the custom of the com- 
pany to receive payment of the premium note at any time within 
thirty days after its maturity, provided the assured were living at the 
time of payment. As there is no averment that the assured paid the 
premium within thirty days, and before his death, the replication is 
clearly bad. May on Insurance, secs. 352, 353, 354; Mutual Benefit 
Life Ins. Co. vs. Ruse, 8 Ga., 5384; Ruse vs. Mutual Benefit Life Ins. 
Co., 23 N. Y., 516; Pritchard vs. Merchants & Tradesman’s Mut. Life 
Ins. Co., 3 C. B., N. S., 622. 

In my judgment, the demurrer to all four replications should be 
sustained. The case appears from the pleadings to belong to that 
large class in which attempts are made to collect the insurance money 
without the payment of the premiums according to the contract of in- 
surance. It is the duty of officers of insurance companies, who are 
acting as trustees for others, to resist all such attempts. The assured 
should comply with his part of the contract, or be excused therefrom 
by the act or agreement of the insurance company, before any just 
claim can be set up to the insurance money. 

There is no ground for recovery in this case upon the pleadings as 
they now stand. 





SUPREME COURT OF TENNESSEE. 


November Term, 1875. 


HARTFORD FIRE INS. CO. 
vs. 


W. G. MOSS. * 


Where the agent for several months failed at the end of each month to pay over 
the sums collected ; : 

Held, that the company was not obligated to notify the surety of such failures at 
the expiration of any portion of the time, but might recover the whole sum. 


Per Corram. 


In November, 1870, one F. E. White was appointed by plaintiff its 
agent in Union City, and he, and defendant as his surety, entered into 
bond, which, after reciting the appointment of White as agent, stipu- 
lates as follows : “Now if the said White shall well and truly dis- 
charge his duties as such agent aforesaid, and pay over to said com- 
pany all funds thereto received by him as such agent, then this obli- 
gation to be null and void, otherwise to remain in full force and virtue 
and effect, etc. 

The penalty of the bond was $1,000,—and upon suit brought against 
the surety for breach thereof, the principal having died in July, 1873, 
it appeared that, until December, 1872, the agent made monthly set- 
tlements, paying over the money received and due to the company. 
From the 1st of December, 1872, to the 1st of May, 1873, he failed at 
the end of each month to make payments of the money received in 
each of said months, and was in arrears on the Ist of May, $435.22— 
and this suit was brought in the following November. 


ee eeeaaeaaaaaaaaaaaaaeaaacaaaaaaaacaaaaaaaaaaaaaacacaaacaaaaaacacaacaacccc ca) 
* From the copy of the decision as furnished by S. O. Pierce, Esq., and published in the Jn- 
surance Chronicle. 
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By consent of counsel on both sides it was tried by the circait judge, 
without the intervention of a jury, and he gave judgment for plaintiff 
for $193.37, holding that when that balance against the agent White 
was ascertained by his report to the company to be in his hands, it 
was the duty of the company to have revoked the power of the agent, 
or to give notice to Moss, his surety, that he might protect himself ; 
and not having done so, that the surety was not liable for any money 
received by the agent after his April report. Plaintiff appealed from 
this judgment to this court. 

We do not think this is a correct construction of the bond, or de- 
fendant’s liability thereunder. He is bound for the faithful payment 
by the agent of the sums received by him ; and upon the agent's fail- 
ure to pay, the liability for such failure attaches. There is no stipu- 


















lation that the company shall notify the surety of such failure, nor a 
any legal obligation on it to do so. i 
We are of opinion that the plaintiff, upon the evidence, was entitled Be 





to a judgment for the full amount of the default ; and the judgment 
of the circuit judge will be reversed, and judgment will be rendered 
here for the sum of $435.22, and interest will be allowed thereon from 
the 10th of November, 1873. 








SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
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F. E. FOOTE 
vs. 


HARTFORD FIRE INS. CO. er at.* 







A policy of insuranée against fire, which provided that it should be void if any 
change took place in the title or possession of the property, whether by sale, 
transfer, or conveyance, legal process, or judicial decree, was made to the own- 
er of an equity of redemption, payable in case of loss to the ‘‘ mortgagee, as 
his interest may appear.” The mortgagor afterward- conveyed his interest in 
the premises by quit-claim deed to the mortgagee, and at the same time took 























* F. E. Foote vs, Hartford Fire Ins.Co. Same vs. Hanover Fire Ins. Co. Same vs. Spring- 
field Fire and Marine Ins. Co.—From advance sheets of 119 Mass. R. Decision rendered Jan. 4 
1876. 
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back a bond for a reconveyance of the same to him, his heirs and assigns, upon 
the payment of a sum named, which was the amount then due on his mortgage. 
The bond was not acknowledged or recorded, aud the insurer had no notice of 
the existence of either the deed or the bond until after premises were destroyed 
by fire. After the delivery of the deed and bond, and until the fire, the mort- 
gagor occupied a part of the building without payment of rent, paid taxes, made 
repairs, controlled the occupation of the other tenants, and until four months be- 
fore the fire collected the rents and paid them over to the mortgagee. After that 
the mortgagee collected the rents, but had nothing else to do with the premises. 
The debt secured by the original mortgage had not been paid. The mortgagee 
brought an action to recover for the loss by fire. Held, the Gen. Sts. c. 89, § 15, 
providing that an absolute conveyance shall not be defeated or affected by an un- 
recorded defeasance ‘‘ as against any person other than the maker of the defea- 
sance or his heirs or devisees, or persons having actual notice thereof,” that 
there was an alienation within the meaning of the policy. 


Actions of contract upon three policies of insurance on the same build- 
ing. The cases were tried together in the Superior Court before Col- 
burn, J. The jury returned a verdict for the plaintiff in each case, and 
the defendants alleged exceptions, so much of which as is material to 
the point decidcd, appears in the opinion. 


A. L. Sours, for Defendants. 
iM. P. Knowxron, for Plaintiff. 


Corr, J. 

All the policies upon which these actions are brought, contained, in 
substantially the same words, a provision which makes them void if 
any change takes place in the, title or possession of the property, 
“ whether by sale, transfer or conveyance, legal process or judicial de- 
cree.” They were made to Pomeroy, who was then the owner of the 
equity of redemption, and were payable in case of loss to F. E. Foote, 
mortgagee, as his interest may appear. 

After the policies were issued, Pomeroy conveyed his interest in the 
premises by quit-claim deed to Foote, the plaintiff, and at the same 
time took back a bond for a reconveyance of the same to him, his heirs 
and assigns, upon the payment of a sum named, which was just the 
amount then due on his two mortgages. The bond was not acknow- 
ledged or recorded, and the defendants had no notice of the existence 
of either the deed or the bond until after the fire. 

After the delivery of the deed and bond, and until the fire, in No- 
vember, 1873, Pomeroy occupied a part of the building without pay- 
ment of rent, paid taxes, made repairs, controlled the occupation of 
the other tenants ; and up to June, 1873, collected the rents and paid 
them over to the plaintiff. After that the plaintiff collected the rents, 
but had nothing else to do with the premises. 











1876. ] Foote vs. Hartford Fire Ins. Co. 827 

















The debts secured by the original mortgages had not been paid, 
the securities were not taken up, and were not discharged, otherwise 
than as affected by the giving of the quit-claim deed and bond. 

We are of opinion that Pomeroy’s deed effected a change of title 
and possession in the property insured within the meaning of these 
policies. The absolute record title passed by it to the plaintiff. He 
could convey the land, and give a good and indefeasible title as against 
Pomeroy. It was subject to attachment for his debts. He had all the 
rights, and was subject to all the liabilities of owner as to all persons 
but Pomeroy. In these respects the plaintiff’s power over the land 
was greater than that, which he had before the deed, as mortgagee. 
On the other hand, Pomeroy parted with all power to convey as mort- 
gagor, and all right to enforce or defend his title against a stranger. 
In these and other respects he had not the same title which a mort- 
gagor has in law and in equity under a recorded mortgage. The deed 
carried with it also a legal change of possession, notwithstanding the 
grantor remainded in the occupation of part or the whole of the 
premises. 

The force of these considerations is not controlled by the suggestion 
that upon the production of the unrecorded bond of defeasance the 
deed would not in equity, as between the parties to it, be allowed to 
change the existing relation of mortgagor and mortgagee, so as to give 
an absolute title to the grantee. The question is as to the effect of 
the transaction upon a party without notice, who has an interest 
in the property by virtue of a contract of insurance, and who has sti- 
pulated that no change of title shall be made. The statute declares 
that an absolute conveyance shall not be defeated or affected by an un- 
recorded defeasance “as against any person other than the maker of 
the defeasance, or his heirs or devisees, or persons having actual no- 
tice thereof ;” (Gen. Sts. c. 89,§15;) and it has been decided that one 
who holds under such a conveyance, but who has given an unrecorded 
bond of defeasance under which his grantor remains in possession, is 
liable, as owner, to be proceeded against for damages under the mill 
act. Hennessey vs. Andrews, 6 Cush., 170. The decision is put solely 
upon the ground that by the statute the defeasance is wholly inoper- 
ative and void against any person but the maker and his heirs or de- 
visees, or persons having «ctual notice, and shows that the provisions 
are not to be restricted to those who are in some sense parties to the 
deed, or can claim rights under it. 

And under a similar statute in Maine it was held that a policy, which 
provided that any change in the title to the property should avoid it, 
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was made void by the absolute deed of the assured, though he took 
back a bond to reconvey which was not recorded. Tomlinson vs. Mon- 
mouth Ins. Co., 47 Maine, 232. 

Exceptions sustained. 


SUPREME COURT OF WISCONSIN. 


Appeal from Fond du Lac Circuit. 


HENRY HULL, Apw’r ero. Respondent, 
vs, 


NORTHWESTERN MUTUAL LIFE INS. CO., 
Appellant. * 


The policy provided that in consideration of an annual cash premium of $179.55 
and an annual loan note with interest of $89.75 during ten years, it as- 
sured the life of H. for the term of life ; also that a due proportion of surplus 

should be returned ; also that in case of default in the payment of any premium, 
as many tenths of the original sum insured would be paid as there had been 
complete annual premiums paid. But in order to secure such proportion all 
premium notes must be taken up or the interest be paid within three months 
after it was due, until the notes are canceled by returns of the surplus, or the 
whole policy will be forfeited, unless one or more annual payments have been 
made in full by cash payment, or by application of the dividend. The policy 
was accepted upon the following among other conditions: If the premium or 
the interest on any note should not be paid on or before the times specified, the 
company shall only be liable for such proportional part of the sum insured 
as provided forabove. On the policy was indorsed the statement that the divi- 
dends in the case of note policies would be first applied to the unpaid interest, 
and then to the notes, which were non-assessable. ‘‘This policy is non-forfeita- 
ble. Each complete yearly payment secures its proportion of the policy. * * 
* If payments of premium are at any time discontinued, this policy is full paid 
for an amount equal to as many proportionate parts of the original insurance as 
there have been complete annual premiums paid at the time of such default.” 
The note contained a promise to pay the interest annually or the policy should 
be forfeited. 

The policy lapsed by non-payment of the 4th annual premium. The interest on 
the notes, amounting to $24.80, was not paid, but there was due the insured 
$51.15 dividend. 


* Decision rendered March 21, 1876. 
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Held, that the insured was entitled to have the unpaid interest offset by the divi- 
dend, and the forfeiture was limited to seven tenths of the original sum. 


Judgment affirmed. 











D. Bascoox, of Fond du Lac, for Respondent. 
Gerorae H. Noygs, of Milwaukee, for Appellant. 





Coz, J. 

The company defends upon the ground that in consequence of the 
non-payment of the interest due on the notes given by the insured for 
premiums, the policy became forfeited. The action was to recover 
three tenths of the sum named in the policy, less the amount of the 
outstanding loan notes. The policy was on the ten year payment 
plan, and bore date March 29th 1870. The insured paid the stipu- 
lated part of the cash premiums for the years 1870, 1871, and 1872, 
and gave in each of said years his annual loan note as provided by 
the terms of the policy. On the 29th day of March 1873, when the 
time for the fourth annual renewal came, the payment of the premium 
was changed from an annual to semi-annual payments, and it is ad- 
mitted that on the 29th of September 1873, the policy lapsed as to sev- 
en tenths by reason of default in the payment of the premium then 
due. There is a little obscurity in the evidence upon the point, but the 
fact is conceded that on the 29th day of March 1874, there was due 
the company as interest on the outstanding loan notes the sum of 
$24.80. On that day there was due the insured from the company the 
sum of $51.15 dividend earned on the policy for the year 1872. The in- 
sured died on the 14th of December 1874. The real question present- 
ed for consideration is: Did the policy lapse and become forfeited 
as to the three tenths of the original amount by reason of the failure 
of the insured to pay the interest on the premium notes on the 29th 
day of March 1874, upon this state of facts? An answer to this in- 
quiry necessarily requires a reference to several clauses in the policy. 
In the first place the policy recites that in consideration of the re- 
presentation made in the application therefor, and of the premium in 
advance as therein stipulated, consisting of the annual cash premium 
of $179.55 to be paid at or before noon on or before the 29th day of 
March, and of an annual loan note with interest of $89.75 (to be given 
in every year) during the first ten years of the continuance of the pol- 
icy, the company assured the life of Alfred Hull, for the benefit of him- 
self, in the amount of $5,000 for the term of his natural life. After a 
provision for the payment of the amount of the assurance when the 
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policy matures follow these clauses: “ At each distribution of the sur- * 
plus, after two years from the date hereof, a due proportion of such 
surplus on each and every year’s business, during the continuance of 
this policy, will be returned to the said assured. And the said com- 
pany further promises and agrees, that if default shall be made in the 
payment of any premium, it will pay, as above agreed, as many tenth 
parts of the original sum assured as there shall have been complete 
annual premiums paid at the time of such default. But in order to 
secure such proportion of the policy, all premium notes must be taken 
up, or the interest thereon be paid annually in cash, on the date of 
the annual maturity of the premium, or within three months thereaf- 
ter, until the notes are canceled by returns of the surplus, or the whole 
policy will be forfeited, unless one or more annual payments have 
been made in full, by cash payment or by application of the dividend.” 

Among the conditions upon which the policy was issued and accept- 
ed was this : “3d. If the said premiun, or the interest upon any note 
given for the premiums, shall not be paid on or before the days above 
mentioned for the payment thereof, at the office of the company or to 
the agents when they produce receipts signed by the president or sec- 
retary, then, and in every such case, the company shall not be liable 
for the payment of the whole sum assured, but only for such part there- 
of as is expressly stipulated above, and the remainder shall cease and 
determine.” On the policy was indorsed this statement, with other 
matters not material to be noticed: ‘“ At the third annual renewal, 
the dividend of the first year will be due, and on cash policies can be 
applied as cash toward the payment of the third year’s premium, or if 
the party insured is at the time in good health, may be used for pur- 
chasing full paid additional non-forfeiting insurance, due and payable 
with this policy at death, or temporary insurance, expiring at the end 
of one year, aud due and payable in case of death during the year ; 
and on note policies will be applied first to pay the unpaid interest on 
loan notes, and then to the notes themselves. [Loan notes are not as- 
sessable, and are to be paid only by the dividends, or by deduction 
from the policy when it matures, if any are then outstanding. * * 

* * This policy is non-forfeitable. Each complete yearly pay- 
ment secures its proportion of the policy. * * If payments of pre- 
mium are at any time discontinued, this policy is full paid for an 
amount equal to as many proportionate parts of the original insurance 
as there have been complete annual premiums paid at the time of such 
default.” 

The loan note contains a promise by the assured to pay the amount 
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therein named with seven per cent. interest, “ which interest shall be 
paid annually or the policy to be forfeited ”—the note stating that itis 
given for part of the premium and is to remain a lien upon the policy 
until it becomes due by limitation or by the death of the assured when 
the note is to be deducted from the policy. Now whether there is or 
is not some repugnancy in these various and different clauses and sti- 
pulations above referred to is a question which we shall not stop to 
consider. It is sufficient to say that when they are all construed to- 
gether as parts of the same transaction, asthey obviously must be to 
ascertain the real meaning of the contract, we find no difficulty in 
affirming the judgment. 

The scheme or plan of the policy, so far as ascertainable, is plainly 
opposed to an entire forfeiture and default to pay any premium fall- 
ing due. For the company expressly agrees if default shall be made 
in the payment of any premium, it will pay as many tenth parts of 
the original sum assured as there shall have been complete annual 
premiums paid at the time of each default. That this is a correct 
interpretation of the policy when the entire annual premium is paid 
in cash, is not seriously controverted. The question then is, what re- 
sult follows when, as in this case, only a part of the annual premium 
is paid in cash and a loan note given for the residue? The counsel 
for the company contend that then, by the terms of the policy, a fail- 
ure to pay the interest on the notes on the date of the annual matu- 
rity of the premium, or within three months thereafter, works an en- 
tire forfeiture. Aud they rely in support of this position upon the 
doctrine of those cases which hold that the obligation of the company 
ceases upon failure to make payments as specified in the policy. The 
principle of these decisions is quite familiar, but the facts of this case 
render it inapplicable. In the first place it will be seen that by the 
third condition above quoted, it is provided if the premiums, or the 
interest upon any note given for premiums, shall not be paid on or be- 
fore the days mentioned for the payment thereof, then the company 
is exonerated from the payment of the whole sum assured, and is only 
liable for such part thereof as is expressly stipulated. If there is any 
conflict or repugnancy between this condition and the prior clause, 
that in order to secure such proportion of the policy, all premium 
notes must be taken up or the interest thereon be paid annually in 
cash on the date of the annual maturity of the premium or within 
three months thereafter, the condition upon obvious principles should 
prevail. Forfeitures are only enforced when it appears that this is 
the plain intent and meaning of the contract, and the rule applies 
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that the words of an instrument shall be taken most strongly against 
the party employing them. But this is not all. The policy makes 
provision for the distribution of the surplus when earned. At the 
third annual renewal, the dividend of the first year was due, “and on 
note policies will be applied first to pay the unpaid interest on loan 
notes, and then to the notes themselves.” Here isaclear and unqual- 
ified stipulation on the part of the company that the dividends should 
be appropriated on a note policy, first to the unpaid interest on the 
loan notes, and then to the discharge of the principal of the notes 
themselves. And it was the manifest duty of the company to so ap- 
ply the dividend due the insured March 29th 1874, and prevent a for- 
feiture, if indeed by the terms of the policy a forfeiture would result 
from a failure to pay the interest then due on the outstanding loan 
notes. Under these circumstances it would be most unjust and in- 
equitable to allow the company to prevail in its defense that the pol- 
icy as to the three tenths of the original sum became forfeited for non- 
payment of interest. The premium notes outstanding are made a 
lien upon the policy, and of course are to be deducted from the 
amount of the recovery. It will be seen that this is the provision 
made for their payment after the proper application of the dividends. 
For the insured in no event is bound to pay the principal of these 
notes, for the stipulation in reference to them is, that they “ are to be 
paid only by dividends, or by deduction from the policy when it ma- 
tures.” 

In answer to this view as to the rights and obligations of the par- 
ties, the counsel for the company claimed that the agreement to apply 
the dividends to the payment of interest on premium notes had no 
reference to a partially lapsed policy, but was obviously restricted to 
full policies. We see no warrant whatever for thus restricting the 
meaning of the clause. The language used is clear, unqualified, and 
sufficiently comprehensive to include all note policies, and there is 
nothing in the context which to our minds evinces an intention to ex- 
clude policies partially lapsed. Nor is this construction of the clause 
inconsistent or repugnant to any other provision relating to the same 
subject which controlsit. A still further objection is urged to the con- 
struction indicated, which is, that the contract requires the interest on 
outstanding notes to be paid in cash, and it is said the uniform prac- 
tice of the company has been to insist upon such payment in case of 
lapsed policies ; the dividends being always applied to the discharge 
of the principal of the notes. Dividends due the insured are cash, and 
if the practice of the company has been to refuse to apply them in pay- 
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ment of interest on policies like this, it has simply violated its agree- 
ment. The money was in the possession of the company, and no ex- 
cuse is given for its failure to make the appropriation. Itis said that 
to entitle the insured to the dividend of $51.15 there must have been 
a policy in force when it became due; or in other words that the in- 
sured must have been a policy-holder. There is no occasion to con- 
trovert the correctness of this position. For if, in any event, default 
in the payment of the interest on the outstanding notes would work 
a forfeiture of the policy in the most favorable view for the company, 
the forfeiture would not be incurred until after the expiration of three 
months from the 29th of March, 1874. So that in whatever aspect the 
case is considered, we see no valid ground for holding that all the 
rights of the insured under the policy had ceased and determined on 
account of default in the payment of the interest on the outstanding 
notes. Whether a different result would have followed had there not 
been a dividend due the insured sufficient to meet the amount of in- 
terest, is not a question before us. The case of the St. Louis Mutual 
Life Ins. Co. vs. Grigsby, 10 Bush, 310, holds that even under such 
circumstances there will be no forfeiture of the policy; but it is not 
necessary to go to this extent in the case before us. The Kentucky 
case is criticised and disapproved in a recent decision made by the 
Supreme Court of Missouri in the case of Russum vs. St. Louis Mutual 
Life Ins. Co. (unreported).* The counsel for the defendant favored us 
with a copy of the opinion of the court in the latter case as published 
in the St. Louis Republican, February 16, 1876. The court of Mis- 
souri think that the decision in the Grigsby case virtually makes a 
stipulation in respect to the payment of interest on the outstanding 
notes which the parties to the contract declared to be of vital import- 
ance, of no significance whatever. Whether this criticism upon the 
decision in the Grigsby case is well founded, is a point we shall not 
consider. It is quite sufficient for our purpose to say that the court 
of Missouri clearly recognizes the principles which we have applied 
to the case at bar, and would doubtless have enforced it in the Rus- 
sum case had the facts of that case rendered it applicable. On the 
2d of December, 1870, the time for making the third annual payment, 
the insured made default. A dividend was declared on the policy for 
that year of $129.89. In 1871 no dividend was earned, and in July, 
1872, the insured died. The court say: “When on the 2d of De- 
cember, 1870, he failed to pay the interest on his note for $580.11, 
then maturing, there was to his credit in the hands of the company 
* See 5 Ins. Law Journal, p. 632. 
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$129.89. This sum the company was bound to apply first in such 
manner as to save the forfeiture ; that is, to the payment in advance 
of the interest on this note. The balance was applicable to the re- 
duction of the principal of the note. This left more than $480 of the 
principal of the note unpaid. When on the 2d of December, 1871, he 
failed to: pay in advance the interest on this unpaid note, he incurred 
the forfeiture provided in the policy.” It is very evident from this ex- 
tract, as well as the reasoning in the opinion, that if a dividend had 
been earned for the year 1871, sufficient to discharge the interest on 
the outstanding note, that the policy would have been held good as 
to two tenths of the original sum insured. For then in that case, as 
in this, there would have been no ground whatever for holding that 
the insured had failed in the performance of the contract on his part, 
and that the company was thereby released from all obligations under 
it. The money would have been in the possession of the company to 
pay the interest when due and payable, for the dividends earned be- 
longed to the insured. There is also a recent case in Iowa, (Ohde, 
adm’r, etc. vs. Northwestern Mutual Life Ins. Co.; vol. 2, no. 36, Cen- 
tral Law Journal,) which so far as it has a bearing on the. questions 
discussed above supports our views. But in affirming this judgment, 
it is not necessary to come in conflict in any way with the doctrine of 
the cases which hold that where the parties have agreed that upon 
failure to pay any note or obligation given for a premium the policy 
shall become void, that then a default works a forfeiture. Here there 
was no default, it being the duty of the company to apply the divi- 
dends earned, first to pay the interest on the notes, and then to the 
discharge of the principal. This is the clear distinct contract of the 
parties. 
The judgment of the Circuit Court is therefo e affirmed. 
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SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 
Error to Umbago County. 


GUARDIAN MUTUAL LIFE INS. "] 


vs. 
PATRICK HOGAN. 


P. procured insurance on the life of his father, J., without the knowledge of the 
latter, the application being signed by P. in J.’s name, and the policy purport- 
ing to be procured by J. for the benefit of P. Subsequently, on request of the 
company’s general agent, the policy was surrendered for a Tontine policy, the 
application for the latter being again signed in the name of J. by P. The com- 
pany’s agents were privy to the facts. J. died from the effects of taking arsenic. 
The declaration did not aver that P. had any interest in the life of J. 

Held, that had J. actually procured the insurance, such averment would not be 
necessary, and though generally required where the insurance is procured by 
another for his own benefit, the company was estopped from objecting by the 
knowledge of its agents. 

The second policy recited that it was in consideration of the application for the 
first, which was made part of the contract. 


Held, where the second policy furnished a good cause of action, it was unnecessary 
to declare on the first policy or application. 

The court instructed the jury that when ‘‘the evidence leaves the matter in doubt 
whether the deceased came to his death by an act of self-destruction or by ac- 
cident, the law presumes the death to have occurred from accident.” 

Held, that the instruction was erroneous. 

Held, that the mere relationship of father and son did not constitute an insurable 
interest ; and evidence tending to show that P. had performed service for his 
father for which he had not been compensated did not as a matter of law show 
an insurable interest, where it appeared that P. had no just or legal claim 
against his father. 


On December 31, 1868, the plaintiff in error, a corporation of New 
York, granted to John Hogan, of Rockford, Illinois, a policy of insur- 


* Opinion filed June 30, 1876. 
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ance, No. 16,870, on his life for $10,000, to be paid to his son Patrick 
Hogan, who resided some seventeen miles from Rockford, in Ogle 
County, on the death of the father, subject to the conditions of the 
policy. 

The circumstances under which the policy was issued, were: That 
J. C. Mayberry was the general agent of the company in 1868 and 
1872, residing at Rockford. lL. E. Herrick was a solicitor of insur- 
ance under Mayberry, and went out in company with one Parkinson, 
another insurance solicitor, from Rockford, to Ogle County, to solicit 
Patrick Hogan to take insurance on his own life; he declined to take 
any, but originated a suggestion for a policy on his father’s life, John 
Hogan, an old man living at Rockford, if it was practicable. There 
were doubts of its practicability, but after an interview of some hours 
an application was made out by Herrick to be delivered to Mayberry. 
Herrick knew nothing of John Hogan except from Patrick’s state- 
ments, neither he nor Mayberry ever having seen John Hogan till 
long after the policy was issued. The application was taken away by 
Herrick, and soon after delivered by him to Mayberry. The signa- 
ture of John Hogan appeared to the application, and, as may be in- 
ferred from the evidence, was in the handwriting of Herrick. May- 
berry forwarded the application to New York to the company, and 
received therefrom the policy, and mailed it to Patrick Hogan, May- 
berry never having seen or had any communication with Patrick up 
to that time. He never collected any premiums from John Hogan, or 
had any communication with him. Ata subsequent time, Mayberry 
requested Patrick Hogan to change the policy into a Tontine policy, 
stating to him that the company were changing all their policies to 
Tontine policies, and having gone to his house to see him for the pur- 
pose. There was an arrangement that Patrick Hogan would call and 
see about it. 

Some days or weeks afterward he came into Mayberry’s office, and 
at the latter’s request signed the following letter, the signature “John 
Hogan” being written by Patrick Hogan, viz. : 

“ Rockford, Ill., Oct. 28, 1872. J. C. Mayberry, Esq., State agent, 
Rockford. Dear Sir :—Please obtain for me a Tontine policy for ten 
thousand dollars in The Guardian Mutual Life Insurance Company 
of New York, as I wish to surrender policy No. 16,870, and accept its 
return value to apply on the premium on the new policy, reference be- 
ing had to my application for policy No. 16,870. Yours truly, John 
Hogan.” Thereupon Mayberry himself filled out and forwarded to 
New York what is called a “ dummy application” for the new policy, 
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Patrick Hogan doing nothing more than to sign the letter as above. 
The company thereupon issued a new policy on the Tontine plan, 
called a “Tontine Saving Policy,” No 33,754, dated Nov. 7, 1872. 

This policy, like the first, purports to insure the life of John Hogan 
in the amount of $10,000, for the sole use of his son Patrick Hogan, 
and contains the recital that it is granted “in consideration of the 
representations made in the application for policy No. 16,870, which 
is hereby made a part of this contract.” 

John Hogan died from the effects of taking arsenic, August 26, 1873. 

This suit was thereafter brought by Patrick Hogan against the in- 
surance company upon this second policy, the “Tontine Saving Pol- 
icy,” wherein he received in the court below a verdict, and judgment 
for $10,500, and the defendant appealed to this court. 


Suetpon, J. 

It is first insisted as a ground for reversing the judgment, that the 
averments in the declaration are not sufficient to sustain the judgment 
upon the evidence. The declaration was framed precisely as if John 
Hogan had, as the policy purported, in fact procured the insurance 
himself for the benefit of Patrick Hogan, and so it is not averred, as 
it need not be in such case, that Patrick Hogan had any interest in 
the life of John Hogan. 

But a different rule prevails where one procures insurance on the 

life of another. 
" In such case the plaintiff must aver in his declaration on the policy 
that he had an insurable interest in the life insured, and prove the 
same affirmatively as a part of his case. And as the fact here is, that 
Patrick Hogan procured the insurance in question upon the life of 
John Hogan without the latter’s knowledge or consent, and that Pat- 
rick Hogan alone, without the knowledge of John Hogan, paid what- 
ever premiums were advanced upon the policy, it is insisted the dec- 
laration is not sufficient to sustain the judgment upon the evidence, 
for want of the averment that Patrick Hogan had an insurable inter- 
est in the life of John Hogan. 

Although it may be otherwise upon the proof, upon any question 
as to the validity of the policy as respects the form of the declaration, 
we regard the company as concluded from making any such objection. 
With knowledge of the facts, the agents of the company allowed and 
were instrumental in causing the transaction of the insurance to as- 
sume the form which it did, and in framing. the declaration upon the 
policy the plaintiff was justified in treating it according to its purport ; 
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and upon a mere question of pleading, the company should not be 
heard to make the objection that the transaction was different in fact 
from what it purported to be by the policy. 

And in this connection may be answered another point made, that 
the application was a fraud on the company in not disclosing that it 
was really Patrick Hogan’s application when it purported to come 
from John Hogan. 

The whole conduct and dealing of the agents with Patrick Hogan 
throughout the entire affair, in all its different stages, show too much 
of privity and knowledge on the part of the agents of the company in 
respect of the actual facts, to expose the transaction to this imputa- 
tion. It is further objected on this subject of pleading, that inasmuch 
as according to the recital of the policy sued on, it was issued “in 
consideration of the representations in the application for policy No. 
16,870, which is hereby made a part of this contract,” the declaration 
should have set out the whole transaction, beginning with the original 
insurance, and have counted upon both policies. A good cause of ac- 
tion was shown by declaring upon the policy sued on alone, and we 
regard it as unnecessary to have noticed in the declaration the former 
policy, or application. If the representations in the former applica- 
tions furnished any matter in defeat of the right of action, it was open 
to the defendant to avail of it in defense. 

It is said if this position taken is not correct, then the court below 
erred in permitting the original policy, and the payments made under 
it, to be given in evidence on the trial. But this was done not in sup- 
port of the action, but to meet the matter of defense set up of suicide. 
Had such defense been established, the limit of recovery by the pro- 
visions of the policy would have been the amount of premiums paid. 
In view of this defense, the proof we think was properly made of the 
whole amount of the premiums which had been paid under both the 
policies. 

The policy in suit, as also the original one, contained the provision 
that “should the death of the assured be caused by any act of self-de- 
struction whatever, sane or insane, then the said company shall pay 
to the assured the full amount of the premiums that shall have been 
paid hereon, but no further sum whatever, and then and in that case 
the policy shall cease and determine.” 

It clearly appeared that John Hogan died from the effects of arsenic 
either purposely or inadvertently taken by himself. It was a main 
ground of defense, that the poison was taken designedly, and the 
death caused by suicide. Evidence was adduced tending to its proof. 
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The court below gave to the jury for the plaintiff this instruction : 
And the court further instructs the jury that in case of death, and the 
evidence leaves the matter in doubt whether the deceased came to his 
death by an act of self-destruction or by accident, the law presumes 
the death to have occurred from accident. 

The giving of this instruction is assigned as error. This instruction 
required even more than full proof of the fact of suicide ; the amount 
of proof required in a criminal case. To constitute full proof of the 
fact in dispute only requires evidence which satisfies the minds of the 
jury of the truth of the fact, to the exclusion of every reasonable doubt. 
This instruction in effect tells the jury that if there is under the evi- 
dence any doubt of the fact that the deceased destroyed himself, the 
law presumes the death to have occurred from accident. 

Under the instruction, no matter how strong the preponderance of 
evidence might have been of the commission of suicide, yet if the jury 
had a doubt upon the subject, it is not seen how they could have done 
otherwise than to find against the fact of suicide. 

When there is the occurrence of death merely, and no evidence up- 
on the subject, the presumption is that it was from natural causes, and 
not an act of self-destruction. The presumption prevails in the ab- 
sence of proof, or in case where the evidence on the point is equally 
balanced. This is the extent. 

The jury, we think, were not under this instruction left at liberty 
as they should have been to determine from all the evidence whether 
there was here an act of self-destruction or not. The defendant was 
entitled to have the issue it made on this question fairly submitted 
and decided upon a preponderance of the evidence adduced. An in- 
struction to a jury what the “ presumption of law” was upon a ques- 
tion of disputed fact, was commented upon in Garretson vs. Pegg, 64 
Ill., 111, and condemned as being extremely likely to mislead the jury. 

The instruction was erroneous. 

Objection is also taken to this instruction, which was given for the 
plaintiff : 

If the jury believe from the evidence that the plaintiff, Patrick Ho- 
gan, was the son of John Hogan, and that the relations between the 
father and son were amicable and affectionate, and that John Hogan 
was @ prosperous and well to do man ; and if the jury further believe 
from the evidence that Patrick Hogan had remained at home and 
worked for his father several years after he became of age, for which 
he had received no compensation from his father ; and if they also 
believe from the evidence that Patrick Hogan had made valuable im- 
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provements after he became cf age, upon an eighty acres of land of 
his father’s, under a promise or a well grounded expectation that his 
father would give him the land upon which the improvements had 
been made, and that his father John Hogan had subsequently dis- 
posed of the land, and had made said Patrick Hogan no compensation 
for the improvements made by him, said Patrick Hogan, thereon, and 
that he, Patrick Hogan, had a just, legal and moral claim upon his 
father for such labor and improvements upon said piece of land at 
the time of making said application for insurance upon the life of his 
father, and the issuing the policy thereon, then the court instructs the 
jury that such facts would constitute an insurable interest in Patrick 
Hogan in the life of his father, John Hogan. 

As also to the refusal to give the following instructions, which were 
asked on behalf of the defendant : 

If you shall find from the evidence that the applications for insur- 
ance bearing date December 29, 1868, and October 28, 1872, offered 
in evidence and purporting to have been made by John Hogan, were 
really in substance the application of Patrick Hogan for insurance on 
the life of his father, then you will inquire whether Patrick had an in- 
surable interest in the life of his father which would support a policy 
for $10,000. 

In determining this question, you will inquire whether from the ev- 
idence it appears that at the time of making such applications said 
Patrick had any pecuniary interest as creditor or otherwise in the life 
of his father, or any reasonable expectation of profit or advantage 
which might be thwarted by his father’s death ; for the law will not 
enforce policies of insurance procured for mere gambling or wager 
purposes upon lives on the continuance of which the assured cannot 
be deemed to have an insurable interest; and the mere relation of 
father and son, where both parties are of mature years, and live apart 
in independent pecuniary circumstances, and mutually entirely inde- 
pendent of each other, and having no business relations with each 
other, does not create an insurable interest in the son on the life of 
the father ; and in deciding whether in this case Patrick Hogan had 
such an interest in his father’s life as will support the insurance pro- 
cured, you will take into account all the evidence as to the respective 
ages and situations in life of the father and son, and their business 
and social relations, and all other facts which tend to show whether 
as above defined, the son had an insurable interest in his father’s life 
at the date of his application aforesaid. 

You are further instructed that though a party may have some in- 
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surable interest in the life of another as creditor or otherwise, yet if 
the amount of insurance procured upon such life appears palpably to 
to be very largely in excess of any possible loss the assured can suffer 
from the death of the insured, then the presumption of a gambling or 
wager insurance arises, which calls upon the assured to show that 
such insurance was not procured asa mere cover for gambling, or @ 
wager upon the life of the insured ; and in this case, if you believe 
from the evidence that the plaintiff had some interest of insurable char- 
neter, as already defined, in his father’s life, at the date of his several 
applications for insurance, yet if you find from the evidence that the 
amount procured was vastly disproportionate in its excess to any pro- 
bable loss which Patrick might suffer from his father’s death, such 
circumstance has a tendency to prove that the insurance was procured 
for mere purpose of speculation, and as a cover for gambling, and if 
from the evidence you shall find that such was the fact, then the plain- 
tiff cannot recover in this action. 

Under the facts, we consider that Patrick Hogan had no just or legal 
claim upon his father for labor or improvements, and that should not 
have been submitted to the jury as a question for them to find upon. 
A moral claim would not constitute an insurable interest in behalf of 
one asacreditor. The facts, as we regard, were no more than evidence 
tending to show an insurable interest, and should not have been de- 
clared by the court to constitute an insurable interest. As said by the 
court in the case of Ruse vs. Mutual Benefit Life Insurance Company, 
23 N. Y., 516, “A policy obtained by a party who has no interest in 
the subject of insurance, is a mere wager policy.” 

“ But policies without interest, upon lives, are more pernicious and 
dangerous than any other class of wager policies, because temptations 
to tamper with life are more mischievous than incitements to mere 
pecuniary frauds ; and see 3 Kent’s Comm., 11th ed., 462-3. It is said 
that every man has an interest in his own life to any amount he chooses 
to value it, and may insure it accordingly. But what is such an inter- 
est in the life of another as will support a contract of insurance upon 
the life is confessedly not as yet very well defined under the authori- 
ties. Some of them tend in the direction that the mere relationship, 
as between father‘and son reciprocally, is a sufficient foundation upon 
which to rest an insurable interest. Mr. May, in his late treatise on 
the Law of Insurance, § 107, says that that precise question yet re- 
mains to be decided ; and he states, as the result of his review of the 
authorities, his conclusion to be that the relationship seems to be of 
little importance except as tending to give rise to the circumstances 
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which justify a well founded expectation of pecuniary advantage from 
the continuance of the life insured, or risk of loss from its termination, 
Mr. Bliss, in his work on Life Insurance, section 31, seems to arrive at 
essentially the same conclusion. 

We are disposed from an examination of the authorities, and our 
own sense of the requirement of sound public policy, to concur in such 
conclusion, and hold that the mere relation here, of father and son, 
did not constitute an insurable interest in the life of the father, unless 
the son had a well founded or reasonable expectation of some pecu-" 
niary advantage to be derived from the continuance of the life of the 
father. 

We do not regard as really holding anything different, the case 
cited as a contrary authority by appellee’s counsel, of Insurance Com- 
pany vs. Bailey, 13 Wall., 619, where the court, in discussing this ques- 
tion, say, as the better opinion, “ that it is sufficient to show that the 
policy is not invalid as a wager policy, if it appear that the relation, 
whether of consanguinity or of affinity, was such, between the person 
whose life was insured and the beneficiary named in the policy, as 
warrants the conclusion that the beneficiary had an interest, whether 
pecuniary or arising from dependence or natural affection, in the life 
of the person insured.” 

We think this may consist with the idea that it is the well founded 
expectation of advantage to be derived from the continuance of the 
life insured which makes the insurable interest in it, and not the mere 
relationship as between father and son, under any and all circum- 
stances. 

The circumstances of the situation of the parties as bearing in this 
connection were, that at the time of the application for the original 
policy, John Hogan was an infirm man, having but a partial use of 
his right arm and leg, unable to labor, engaged in no business, and 

' sixty years of age, as the application states, though his age was a point 
in dispute, there being evidence tending to show he was at least five 
years older. He had four children, had been married to a second 
wife about four years before, by whom he hada young child. He left 
an estate of some $13,000, and a legacy by his willof $1,000 to Patrick 
Hogan. . 

The latter was forty years of age, living away in another county, 
some seventeen miles distant, with a family of children, upon a farm of 
his own of 300 or 400 acres. 

As respects the second refused instruction, appellee’s counsel, saying 
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nothing in justification of its refusal, asserts that it was given, and 
files with his brief a certificate of the clerk to that effect. But we, of 
course, cannot noticeit. The bill of exceptions states that the instruc- 
tion was refused. We can only look to and act upon that. Cammack 
vs. Lewis, 15 Wall., 643, was a case where, in a policy of insurance to a 
creditor on the life of a debtor, the sum insured was so largely dispro- 
portionate to the amount of the creditor’s claim, that the policy was 
held void as being a mere wager policy. This would seem to have en- 
titled the defendant to the instruction. 

According to the views which have been expressed, the first refused 
instruction was substantially correct, and we think should have been 
given ; as also that the above one given for the plaintiff should have 
been refused. 

Other questions have been raised and discussed which, in order to 
the disposition of the case, it is unnecessary to notice, and we pass 
them by: without considering them. 

The judgment is reversed and the cause remanded. 

Judgment reversed. 


COURT OF APPEALS OF NEW YORK. 


GUARDIAN MUTUAL LIFE INS. CO.,\ 
or New York, Appellant, 


US. 


ELENOR KASHOW er at., Respondents. 


Application for a mortgage loan of $7,000 was made to solicitors for the company, 
who had desks in its office. The agreement was made for the payment of 
$3,000 bonus to the solicitors. The evidence failed to prove that any officer 
of the company authorized to effect loans had been connected with the bonus 
agreement, or that the company mortgagee had profited from the transaction. 


Held, that the defense of usury could not be sustained. 
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: Ravatxo, J. 

The referee found as matter of fact that the mortgagor agreed to 
give for the loan a bonus of $3,000, by the assignment of eight small 
mortgages, but that such bonus was agreed to be given to Newel W. 
Bloss and Frederick W. Caruthers. That the small mortgages were 
assigned to B. G. Bloss, (who was second vice president of the mort- 
gagee, and father of Newel W. Bloss.) But the referee refused to 
find that B. G. Bloss acted in relation to these small mortgages as and 
for the mortgagee, and he also refused to find that the assignment of 
the small mortgages was for the benefit of the mortgagee. 

Upon these findings the defendant failed to make out the allegation 
of usury. Condit vs. Baldwin, 21 N. Y., 219; Bell vs. Day, 32 N. Y., 
165 ; See vs. Chadsey, 2 Keyes, 543 ; Estevez vs. Purdy, Ct. of Appeals, 
June, 1876. 

But the General Term reversed the decision of the referee upon the 
facts as well as the law, and it is therefore necessary to refer to the 
evidence to ascertain whether it establishes that the assignment of 
the small mortgages was for the benefit of the mortgagee, or that the 
mortgagee was a party to the arrangement under which they were 
transferred. . 

The defense set up in the answer was that the mortgagee, the 
Mutual Protection Society, agreed to make the loan of $7,000 to Mrs. 
Kashow, the mortgagor, provided she would pay the bonus of $3,000, 
by the assignment of the small mortgages. It was incumbent upon 
the defendant to prove that the mortgagee was a party to this agree- 
ment. If the bonus was contracted for and received by Caruthers and 
N. W. Bloss for their own benefit, the mortgagee receiving only law- 
ful interest for the money advanced by it, the defense of usury must, 
under the authorities before cited, fail. The exorbitant amount of thé 
bonus cannot affect the legal question. 

The evidence showed that Caruthers and N. W. Bloss were solicitors 
for life insurance for the mortgagee, and had desks in its office. Tt 
does not appear that they or B. G. Bloss had authority to contract in 
behalf of the mortgagee to make loans. The son of Mrs. Kashow ap- 
plied on her behalf to Caruthers to negotiate the loan, and he applied 
to N. W. Bloss. Kashow had personal interviews on the subject with 
Caruthers and N. W. Bloss, and at one of these offered to pay the 
$3,000 in small mortgages if they would get the loan through. The 
arrangement made with Kashow, as testified to by Caruthers without 
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contradiction, was that Mrs. Kashow was to give a commission to N- 
W. Bloss, and that he was to share it with Caruthers, and that the trans- 
fer of the small mortgages was that commission. 

Thus far there is nothing to connect the mortgagee with this com- 
mission, but the circumstances relied upon for that purpose are, in the 
first place, that when the transaction came to be closed, the papers 
were all drawn by the counsel of the company, and the assignments 
of the small mortgages were made to B. G. Bloss and executed in the 
office of the company. B. G. Bloss explains this circumstance by testi- 
fying that he took these assignments in his own name at the request 
of his son, who was at the time of their execution absent in Georgia ; 
that he had no interest in them, and was to give the whole proceeds 
of them to his son ; that they all belonged to him, except the part to 
which Caruthers was entitled. 

It is also claimed that the president of the company, mortga- 
gee, was cognizant of and sanctioned the transaction, but this fact is 
not established. At the time of the execution of the assignments 
the president was absent, and said to be sick. The next day Mrs. 
Kashow’s attorney went to the office of the mortgagee, and went into 
the president’s room and received from him a check for the full amount 
of the loan. He (the attorney) testifies that the small mortgages were 
taken by Mr. Bloss and put in the safe, but he does not say that this 
was done in the president’s room or in his presence, and there is no 
evidence in the case that the president had any knowledge of the-trans- 
action. It is unnecessary therefore to consider what effect such know- 
ledge would have had, if it had been shown. 

The next fact relied upon is that some of the small mortgages were 
subsequently assigned by B. G. Bloss to the company, mortgagee, but 
he testifies that he received credit from the company for the full amount 
of the principal and interest of the mortgages so transferred ; that 
the company had no interest in them, but they belonged to his son and 
Caruthers. This is all the evidence tending to connect the mortgagee 
with the exaction of the bonus. There is no conflict in the testimony 
of the witnesses, and bearing in mind that the burden was upon the 
defense to establish that the company was a party to the agreement 
for the bonus, or accepted the benefit of it, we think the evidence fails 
to establish that fact, and that the court at General Term was not 
justified in reversing the judgment entered upon the report of the re- 
feree. Usury, like every other defense, must be established by proof 
and cannot be sustained on mere surmise and conjecture, especially 
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when the direct evidence, so far as it goes, tends to refute it. 
The order of the General Term should be reversed and the judg- 


ment entered upon the report of the referee. Affirmed, with costs, 
All concur except Cuurcu, Ch. J., who dissents. 


SUPREME COURT OF IOWA. 


June Term, 1876. 


Appeal from Linn Circuit Court. 


GEORGE C. EDGERLY 
vs, 


FARMERS’ INS. CO., Appellant. 


Where’ the | ay required notice forthwith, and within thirty days a particular ac- 
count of the loss, stating what other insurances existed, copies of the written 
portion of all policies, the cash value at the time of loss, and the interest of the 
insured ; also a certificate of a magistrate or notary public, etc. ; 

Held, that an appraisement accompanied by a certificate of a notary public was not 
the preliminary proofs contemplated by the policy. 

Held, that such preliminary proofs are conditions precedent to a right of recovery, 
and when the policy provides that the loss shall not be payable until the pro- 
duction of a magistrate’s certificate as to certain facts, the production of such 
certificate is a condition precedent to the right tosue. Anaverment of the per- 
formance of the conditions is therefore necessary ia the petition, and the proof 
must sustain the averment. 

Held, that no evidence of loss could be introduced until such averment was made, 
and proof of a waiver of such conditions was not admissible. 

Held, that where the petition was thus substantially defective, the defendant was 
entitled to move in arrest of judgment. 


Judgment reversed. 


The petition is as follows : 

* Plaintiff claims of the defendant, * .* * and states that on 
the 20th day of September, 1872, the defendant, in consideration of 
the sum of $123, cash premium paid to defendant, issued and deliv- 
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ered to plaintiff a policy of insurance, No. 26,951—on one frame barn 
$3,000, live stock 700, and farming implements $300—for five years 
from said date, by which the defendant undertook and agreed to insure 
plaintiff against all loss which plaintiff might sustain by reason of 
fire or lightning to the property insured as aforesaid, and did there- 
by insure him against the loss of said property. That afterward on 
the 8th day of June, 1874, the frame barn insured as aforesaid was 
struck by lightning and thereby destroyed, and at the same time and 
place five head of horses, being also insured as aforesaid, were struck 
and injured by lightning ; also at the same time and place, the farm- 
ing implements, to wit: two reapers and two mowers, one wagon and 
one separator, were destroyed by lightning, said property being of the 
aggregate value of $6,000, and all insured as aforesaid, and was wholly 
lost by the plaintiff. That afterward, on the 22d day of June, 1874, 
the plaintiff had his said loss appraised by three disinterested persons, 
and the personal examination of the same by a justice of the peace of 
said county, all of which plaintiff gave notice to defendant of at the 
time aforesaid, and did immediately after said loss notify defendant 
of the same, and requested payment therefor, which defendant refused 
to make, and still refuses so to do; judgment is therefore asked for 
$6,000, with interest and costs of suit.” 

A copy of the policy is attached to petition. 

The answer denies the allegations of petition, and then proceeds : 

“ Defendant says that plaintiff has never furnished defendant with 
any proof of loss as required by the terms and conditions of said pol- 
icy, and that no action accrues to said plaintiff on said policy until 
after such proof of loss has been made and furnished to defendant 
as stipulated in said policy.” 

There was a trial by jury. Verdict and judgment for the plaintiff, 
and defendant appeals. 


Youne, Tuompson and Davis, for Plaintiff. 
J. M. Preston & Son, for Defendant. 


Servers, Ch. J. 


1. The policy provides that “the loss or damage to be estimated 
according to the actual cash value of the property at the time of the 
loss, and to be payable ninety days after due notice and proofs thereof 
made by the assured and received at the company’s office,” and in 
case of loss, “the assured shall forthwith give notice of any loss to the 
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secretary of the company, and within thirty days deliver at the office 
of the company in Cedar Rapids, Iowa, either personally or by agent, 
mail or express, a particular account of such loss, signed and sworn 
to by them, stating whether any other insurance has been made on the 
same property ; what was the cash value at the time of the loss of the 
subject insured ; the interest of the assured therein; * * * giving 
copies of the written portion of all policies thereon’; and when and 
how the fire originated; and shall produce a certificate of a magistrate, 
notary public, or clerk of a court of record,” etc., the provisions be- 
ing such as are usually contained in policies. The plaintiff offered to 
introduce in evidence a paper which may be designated as the notice 
or preliminary proofs, or both, contemplated by the policy; to which 
defendant objected on the grounds that no such paper was contem- 
plated by the policy, and that it was immaterial and inadmissible for 
any purpose under the pleadings ; but the objection was overruled and 
said paper admitted in evidence, and the defendaut duly excepted. 
The plaintiff being on the stand as a witness, he was asked to state 
whether the property insured had been lost; if so when, and how. 
To this the defendant objected on the ground that it is not alleged in 
the pleadings that plaintiff has ever furnished proof of loss as required 
by the policy, but the objection was overruled and defendant excepted. 
Whereupon the plaintiff gave testimony material to his right to recover. 

The defendant asked the court to instruct the jury that the plaintiff 
could not recover because the petition contained no averment that 
proof of the loss had been furnished to the defendant ; but the court re- 
fused to so instruct, and on the contrary instructed the jury that “The 
furnishing the proofs of loss is a condition precedent to be performed 
by the plaintiff before he is entitled to recover from the defendants in 
this action, unless you believe that the same has been waived by the 
defendants.” To the giving of said instruction, and the refusal to 
give that asked, the defendant duly excepted. At the proper time the 
defendant filed a motion in arrest of judgment, on the ground that it is 
not averred in the petition that plaintiff furnished proofs of loss as re- 
quired by the policy, or that such proofs were waived by the defendant; 
which motion was overruled, as was also a motion for a new trial, and 
defendant duly excepted thereto. 

The policy contemplates a notice of the loss to be given the insurer, 
and also afterward a particular account or proofs, and what the latter 
shall contain or set forth is contained in or set out in the policy. 
We see no reason, however, why the same paper may not contain both 
the notice and particular account Therefore the paper introduced 
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in evidence against defendant’s objection may be designated as in- 
tended both for the notice and such particular account. It in fact 
was neither ; but an appraisement of the property destroyed, accom- 
panied by a certificate of a notary public. It may be sufficient as a 
notice, but is wholly deficient as proof or particular account of the 
loss. Counsel do not claim that it in any respect complies with the 
requirements of the policy as a particular account or proof of loss. 
There is no averment in the petition that plaintiff has complied with 
or performed all the conditions of the policy, or that the particular 
account, or preliminary proofs required by the policy had been fur- 
nished to the defendant. Such preliminary proofs are conditions pre- 
cedent to plaintiff’s rights to recover. Blakely vs. Phoenix Ins. Co., 
20 Wis., 217; Inman vs. Western Ins. Co., 12 Wend., 452 ; Owen vs. 
Farmers’ Joint Stock Co., 47 Barb., 518 ; Wellcome vs. People’s In- 
surance Co., 2 Gray, 480. When the policy provides the loss shall 
* not be payable until the certificate of a magistrate as to certain facts 
is produced, the production of such certificate is a condition precedent 
to plaintiff’s right to sue. Johnson vs. Phoenix Ins. Co., 112 Mass., 
49. An averment, therefore, of the performance is necessary, and the 
proof must sustain the averment. Flanders on Insurance, 514. St. 
Louis Ins. Co. vs. Kyle, 11 Mo., 185. It is however insisted that the 
testimony was ample and sufficient to show a waiver by the defendant 
of any other or more particular account of the loss than that fur- 
nished, and that the jury have so found. We are not called upon to 
determine whether if there had been an averment in the petition of 
performance, evidence of a waiver could have been introduced or not. 
We have however held, in actions against an indorser of a promissory 
note, where the petition averred demand and protest, that evidence of 
a waiver could not be introduced. Lambert vs. Palmer, 29 Iowa, 104 ; 
Woolsey vs. Williams, 24 Iowa, 413. In the latter case it is said by 
Beck, J.: “ No principle of law is better understood than the one 
which the’ proceedings in this case violated, namely, the evidence 
must correspond with the allegations of the pleading, and the rights 
of the parties must be determined upon the facts in issue.” Now it 
being a condition precedent to plaintiff's right to recover, he should 
have averred a performance, and the evidence should have corres- 
ponded therewith. But there was no such averment, nor any such 
issue. The defendant objected to the introduction of any evidence 
showing a loss, because of the want of such averment in the petition; in 
overruling the objection the court erred. Woolsey vs. Williams, su- 
pra. It necessarily follows that if no evidence could be introduced 
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until performance of the conditions precedent was averred, that proof 
of a waiver of such conditions was not admissible. 

Counsel for the plaintiff have cited many authorities showing that 
the preliminary proofs may be waived. Admitting such to be the 
case, still such fact in no manner affects the point in issue here. 
It is also insisted that want of notice should be specially pleaded, in 
support of which Wightman vs. Western Marine Ins. Co., 8 Robinson, 
442, and Dayton Ins. Co. vs. Kelly, 24 Ohio St., 357, are cited. The 
former we have not seen, and the latter by no means supports the 
position claimed by counsel. 

2. Under the authorities cited, it cannot be doubted that the petition 
was demurrable. Instead of taking advantage in that way the ques- 
tion was raised by answer, and defendant at the proper time moved 
the court to arrest the judgment. That such course was proper is 
held in Nollen vs. Wisner, 11 Iowa, 190. If such was the proper 
course, then much more so is it now, as the Code expressly recognizes _ 
the right to move in arrest of judgment. Code, sec. 2650. The petition 
was defective in substance and not as a matter of form only, hence 
the judgment should have been arrested unless the plaintiff could have 
prevented such result under Code, sees. 2842 and 2843. These sections 
it will be observed contemplate a judgment may be arrested by reason 
of the non-averment of a material fact. The answer of the defendant 
averring that no preliminary proofs had been furnished, did not ob- 
viate the necessity of the averment of performance in the petition. 
Having failed to demur, the defendant was compelled to take advan- 
tage of the defect in the answer in order to avoid a waiver. Code, sec. 
2650. 

The plaintiff could have amended his petition, or replied confessing 
the allegation, and avoided it by alleging a waiver. Code 2666. This 
would have constituted an issue. 

We do not deem it necessary to allude to the other errors assigned, 
as they will not be likely to occur on a retrial. For the reasons 
stated, the judgment below must be reversed. 
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SUPREME COURT OF MISSISSIPPI. 


LIVERPOOL, LONDON AND GLOBE INS. CO. 
vB, 


Wu. MoGUIRE.* 


A petition for removal to a Federal court which did not show that either party was 
a citizen of Mississippi was properly refused. 

The house was spoken of as “ my residence” in the application, but there was no 
representation as to title, and there was no policy condition as to title. 


Hleld, that it was allowable for plaintiff to testify as to representations made to the 
agent that the house would be vacant. 


Held, that it was allowable for plaintiff to show by parol the existence of dealings 
between himself and partner which constituted him beneficially and equitably 
if not strictly in law sole owner. Parties applying for insurance are not called 
to settle questions of title with great precision. In such case the silence of the 
insured as to the precise condition of title was not a ground for complaint by 
the company. Onlythe amount of recovery, not the right, is affected by the 
question of sole ownership. 

Where the house was described in the policy as ‘‘ the dwelling-house occupied by” 
the insured, and there was no stipulation against its becoming vacant ; 


Held, that this was not a warranty that it should remain occupied, and where there 
was evidence that the insured had informed the agent that it would be tem- 
porarily vacant, the right of recovery was not forfeited through its having been 
unoccupied during the summer, 


Judgment affirmed. 


CAMPBELL, J. 


The petition of the plaintiff in error for removal of the cause to the 
‘ United States Court was properly refused, because it does not show 
that either party. was a citizen of Mississippi. Insurance Company 
vs. Francis, 11 Wall., 210. It was not error to allow the plaintiff below 
to testify to the verbal representations he made to the agent of defend- 
ant at the time of effecting insurance, as to the manner in which the 
house insured was occupied by him as adwelling-house, i. e. that it was 


* Decision rendered July 17, 1876. 
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then vacant because of absence of his family, and would be the next 
summer. Flanders on Fire Insurance, pp. 303-4. 

It was not error to allow plaintiff to testify that he was the sole and 
exclusive owner of the house. The objection was not specifically made 
to the testimony as being by parol, without a proper foundation laid 
for it, and might properly have been overruled on this ground. But 
it was allowable for plaintiff to show by parol the existence of the facts 
as to the dealings between himself and Beirne, which constituted him 
beneficially, practically and equitably, if not strictly in law, the sole and 
exclusive owner of the house insured. Although the land was con- 
veyed to McGuire and Beirne as partners, as McGuire speaks of 
them, if afterward they erected another house on the land besides 
that insured, and dissolved partnership and divided the land, McGuire 
taking the one house and Beirne the other, it is not admissible 
for the insurance company to defeat McGuire’s recovery on the pol- 
icy of insurance issued to him on the house assigned to him in the 
division between him and Beirne, on the ground of his not being the 
sole owner of the house. According to his evidence he was such sole 
owner when the policy was issued, and when the loss occurred, and as 
the facts which constituted McGuire such sole owner rested in pais, 
it was competent for him to prove them by his own testimony. Par- 
ties applying for insurance are not called on to settle questions of title 
with very great precision. Flanders on Fire Insurance, pp. 298 et 
seq. In this case there was no representation of title whatever in the 
application for insurance, as shown in evidence. The house was spo- 
ken of as “ my residence” by the applicant, but nothing was said about 
“title,” and there is no condition in the policy which relates to the 
matter of title. In such case the silence of the insured as to the pre- 
cise condition of his title was not a ground of complaint by the com- 
pany. Flanders on Fire Ins., p. 277. The only point of view in 
which the question of sole and exclusive ownership became important 
in this case is not as to the right of McGuire to recover on the pol- 
icy, but as to how much he should recover. Whether he should re- 
cover the whole, or only as having a half interest in the house. His 
right upon the facts to recover for the whole loss is clear, and it was 
right to allow him to testify to the facts which entitled him to recovery 
of the whole. It was proper to refuse the testimony of the witness 
Chamberlain, offered as an expert to prove that a risk.is increased by 
a dwelling-house becoming vacant. This policy contains no stipula- 
tion or condition against the house becoming vacant. The house is 
described in the policy as the “ dwelling-house occupied by” the in- 
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sured. That {was not a warranty that it should remain occupied. 
Flanders on Fire Insurance, 356, note 2, and authorities therein cited ; 
ib., p. 486. There was evidence that when the policy was applied 
for, the agent of the company was distinctly informed by the appli- 
cant that the house would be temporarily unoccupied during the next 
summer by reason of the absence of the family of the insured, as it 
was so unoccupied at the time of obtaining the policy. As this testi- 
mony showed in what sense the contracting parties employed the words 
“ occupied” as a ‘‘ dwelling-house” and what way it was understood 
that the house was a dwelling-house occupied, it was not relevant to 
the issue between the parties to prove that vacancy increases a risk. 
Grant that it does, it was immaterial in this case if it was the right 
of the insured to vacate the house for a time without forfeiting the 
policy, and there was no denial of the truth of the statement of 
McGuire that such was his right as resulting from his representation to 1 
the agent of the company. Besides, this policy contains no express 
condition against the house becoming temporarily unoccupied by ab- 
sence of the family during the summer ; and, if there had been no evi- 
dence of a representation by the insured to the agent that the house 
would be so vacant in the summer, we are not prepared to hold that 
under the general terms of the second condition of the policy, the right 
to recover on it for a loss was forfeited by reason of the house having ie | 
been unoccupied during the summer, while the family of the insured e 
was absent. f 

The third instruction given for plaintiff below must have been based 
on some evidence not contained in the bill of exceptions. It was im- 
proper to give it upon the evidence presented by the record, but we 
do not think it possible that the jury could have been misled by it. 
We find no error in the others. 

The 6th instruction asked by defendant below should have been 
given, bat its refusal was cured by the 8th instruction, which was given, 
and applied directly to the disputed matter between the parties. The 
6th instruction is that, unless plaintiff was the sole and exclusive owner 
of the house he could not recover. The 8th is that if plaintiff was own- 
er of only a half interest he could recover only for one half the loss. — 

There was no error in everruling the motion for a new trial. 

The judgment is affirmed. ,, 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1875. 


Error to the Circuit Court of the United States, for the 
Southern District of Alabama. 


JACOB MAGEE ano HENRY HALL, Plaintiff's 
in Error, 


U8. 


MANHATTAN LIFE INS. CO. 


Where, at the time of the execution of an agent’s bond, the agent was indebted to 
the company, and there was an agreement between them that all his commis- 
sions should be applied to such indebtedness ; 


Held, that the fact that this agreement was unknown to the sureties, and was not 
communicated to them by the company, did not exonerate them from liability. 


Swayne, J. 


The defendant in error sued the plaintiffs in error upon a bond 
which recited that Henry Voorhes had been appointed an agent of 
the insurance company, and was conditioned for his paying over to 
the company all moneys belonging to it which he should receive. 

The breach alleged was that he had received such moneys, which 
he had failed to pay over. 

The defendants pleaded three pleas : 

1. That Voorhes had paid over all moneys belonging to the com- 
pany which he had received after the execution of the bond. 

2. That at the time of the execution of the bond, Voorhes, as such 
agent, was indebted to the company, and that there was an agreement 
between him and the company that all moneys received by Voorhes 
should be credited upon this indebtedness ; that these facts were con- 
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cealed from the defendants, and that all the moneys so received were 
so credited. 

3. That the plaintiffs required the giving of this bond as a condition 
on which only they would retain Voorhes in their employment as such 
agent ; that they required further an agreement by Voorhes that all his 
commissions thereafter ea ned should be applied to his past indebted- 
ness to the company ; that they were so applied ; that the defendants 
were ignorant of the indebtedness, and of this agreement ; that if they 
had been informed of them they would not have executed the bond, 
and that the agreement as to the commissions, and its execution, were 
a fraud on them, and that the bond as to them was thereby avoided. 

The third plea was demurred to, and the demurrer was sustained. 
Issue was taken upon the first and second pleas. The jury found for 
the plaintiff, and the court gave judgment accordingly. 

The only question presented for our determination, is as to the suf- 
ficiency of the third plea. 

The demurrer admits the substantial facts which the plea avers. 
Do the agreement as to the commissions, and the circumstances that 
it was unknown to the sureties and not communicated to them by the 
company, exonerate the sureties from liability upon the bond ? 

A surety is “a favored debtor.” His rights are zealously guarded 
both at law and in equity. The slightest fraud on the part of the 
creditor, touching the contract, annuls it. Any alteration after it is 
made, though beneficial to the surety, has the same effect. His con- 
tract exactly as made is the measure of his liability, and if the case 
against him be not clearly within it, he is entitled to go acquit. Lud- 
low vs. Symonds, 2 Caines’ Cases, 1; Miller vs. Stewart, 9 Wheat., 
681. 

But there is a duty incumbent on him. He must not rest supine, 
close his eyes and fail to seek important information within his reach. 
If he does this, and a loss occurs, he cannot, in the absence of fraud 
on the part of the creditor, set up as a defense facts then first learned, 
which he ought to have known and considered before entering into 
the contract. Kerr on Fraud and Mistake, 96. Vigilantibus et non 
dormentibus jura subveniunt. 

Where one of two innocent parties must lose, and one of them is in 
fault, the law throws the burden of the loss upon him. Hearne vs. 
Nichols, 1 Salk., 289. 

It may be well, before examining the question arising upon the 
plea, to advert to some of the points bearing upon the subject, which 
have been adjudged in authoritative cases. 
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A fraudulent concealment is the suppression of something which 
the party is bound to disclose. Kerr, sup., 95. 

To constitute fraud, the intent to deceive must clearly appear. 
Spofford vs. Newson, 9 Iredell, (Law,) 507. 

- The concealment must be willful and intentional. De Gol. on Guar. 
and Sur., 366. 

The test is, whether one of the parties knowingly suffered the other 
to deal under a delusion. 2 Kent’s Com., (Comst. ed.,) 643. 

The mere relation of principal and surety does not require the vol- 
untary disclosure of all the material facts in all cases. The same rule 
as to disclosures does not apply in cases of principal and surety as in 
cases of insurance on ships or lives. North Brit. Ins. Co. vs. Loyd, 
10 Exch., 533. 

In this case a former guarantor was discharged and others taken 
in his place. The fact of the prior guaranty was not disclosed. The 
subsequent guarantors made no inquiry and they were held to be liable. 
If the surety desires information he must ask for it. The creditor is 
not bound to volunteer it. An undisclosed prior debt will not affect 
the validity of the contract. Hamilton vs. Watson, 12 C. & F., 119. 

If the creditor be applied to, he must make a full and frank commu- 
nication. De Golyar, sup., 367. 

One took a note from another whom he knew to be insolvent, and 
did not disclose that fact to a person who became surety. It was 
held that the surety was bound, and that the payee had a right to pre- 
sume he was aware of the insolvency of the principal. Ham vs. Greve, 
34 Ind., 18. 

To render the general allegation of concealment sufficient in a plead- 
ing, it is necessary also to aver that the creditor either procured the 
surety’s signature, or was present when the instrument was executed, 
and then misrepresented or concealed essential facts which should 
have been disclosed, otherwise the allegation of fraud is only the plead- 
er’s deduction. Burks vs. Wonterlein, 6 Bush., 24. 

In this case the court said: “The principal may have presented 
her” (the payee) “the note, signed in her absence, when she could 
have made no communication to the surety, and could therefore have 
been guilty of neither misrepresentation nor concealment, and the 
general allegation of concealment does not negative the idea of her 
absence.” Ibid. 

In such‘circumstances the creditor is under no obligation, legal or 
moral, to search for the surety and warn him of the danger of the step 








1876. | Magee et al. vs. Manhattan Life Ins. Co. 857 






he is about to take. No case has gone so far as to require this to be 
done. Wyethes vs. Labouchere, 3 De Gex & J., 609. 

The creditor is not bound to inform the intended surety of matters 
affecting the credit of the debtor, or of any circumstances unconnected 
with the transaction in which he is about to engage. Ibid. 

It appears by the record in this case that the plaintiff was a corpor- 
ation of the city of New York, that Voorhes was the agent of the com- 
pany at Mobile, in the State of Alabama, and that the parties to the 
bond were all of that city. 

The plea does not set forth any of the circumstances attending the 
execution and delivery of the bond. - It does not aver that there was 
any misrepresentation, anything fradulently kept back, or any oppor- 
tunity to make disclosures on the part of the company, or any inquiry 
by the sureties before the bond was delivered. Nor is it averred 
that the company was aware that the sureties were ignorant of the 
‘facts complained of. It is perhaps to be inferred from the plea that 
the fact was—as the record aside from the plea shows it to have been 
—that the bond was executed at Mobile and sent by Voorhes by 
mail to the company in New York. If this were so, the company up- 
on receiving it was under no obligation to make any communication 
to the sureties. The validity of the bond could not depend upon 
their doing so. The company had a right to presume that the sure- 
ties knew all they desired to know, and were content to give the in- 
strument without further information from any source. Under these 
circumstances it was too late after the breach occurred to set up this 
defense. 

There is another objection to the plea. There was nothing fraudu- 
lent in the agreement. The obligation of the agent was simply to pay 
over the money of the company which he should receive. This the 
sureties guaranteed that he would do. To do it was a matter of com- 
mon honesty ; not to do it was a fraud. The agreement of the agent 
to apply money belonging to him derived from any source in payment 
of a pre-existing debt to the company, had no such connection with 
what the sureties stipulated for as gave them a right to be informed 
on the subject, except in answer to inquiries they might have made. 
They made none, and there was no obligation on the part of the 
company to volunteer the disclosure. 

On both these grounds the plea was bad, and the demurrer was 
properly sustained. The judgment of the Circuit Court is affirmed, 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. ' 
Motion to strike out Plea. ' 


WILLIAM YEOMANS ) 


vs, 
GiRARD FIRE AND MARINE INS. oo) 


The policy provided, that in case of differences arising touching any loss or dam- 
age, the matter may, at the written request of either party, be submitted to im- 
partial arbitrators, whose award in writing should be binding on the parties to 
the amount of such loss or damage, ‘‘but shall not decide the liability of the 
company under this policy;” also, ‘‘ it is furthermore hereby provided] and mu- 
tually agreed that no suit or action against this company for the recovery of 

* any claim by virtue of this policy shall be sustainable“in any court of law or 
chancery, until an award shall have been obtained fixing the amount of such 
claim in the manner herein above provided.” 

Held, that whilst a mere collateral agreement to refer to arbitration all differences 
arising upon a policy is not binding, and does not preclude a suit without such 
reference, it is not unlawful for parties to agree that no action shall be sustain- 

“able at law or equity until arbitration shall have determined what amount is 
f due, and that in such a case a reference and ascertainment of the amount due 
sare conditions precedent to the right of bringing an action. 


Held, that no suit could be sustained against the objection of the company until af- 
{ter an award had been made, although neither party had previous to the suit 
, requested arbitration. 


; {Nrxon, J. 

This is a motion to strike out the last plea filed by the defendants 
in the above stated case. * 

In reply to the suggestion, so strongly urged by the counsel of the 
defendants, that the question involved was of too great importance to 
be summarily disposed of on a motion to strike out, and that the de- 
fendants ought to have the benefit of solemn argument on demurrer ; 
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it is only necessary to observe that the remediless consequences which 
formerly followed the exercise of the power of striking out pleadings 
on motion, and which made courts so reluctant to act, do not now re- 
sult from such action. Section 132 of the Practice Act of New Jersey, 
Rev. Stat., 624, which authorizes the court, or a judge in vacation on 
four days notice, “to strike out any pleading that is irregular or de- 
fective, or is so framed as to prejudice, embarrass, or delay a fair trial 
on action,” contains the additional provision, that “the order striking 
out such pleadings shall be entered on the record, if required by the 
party against whom the same is made, and error may be assigned 
thereon.” 

This provision is made applicable to the courts of the United States 
in New Jersey, by the express terms of section 914 of the Revised Stat- 
utes of the United States, and it saves to the defendants all the rights 
which they would have on demurrer. 

The counsel for the plaintiff maintains that the plea is bad,— 

1. For want of proper averments. 

2. Because it seeks to set up an illegal defense. 

The plea is actio non, etc., because the defendants say that in the 
policy of insurance it is stipulated and agreed, that in case difference 
should arise touching any loss or damage, after proof thereof should 


have been received in due form, “the matter might, at the written 
request of either party, be submitted to impartial arbitrators, whose 
award in writing should be binding on the parties to the amount of 


” 


such loss or damage ;” and it was further in and by said policy of in- 
surance expressly provided and mutually agreed, “that no suit or ac- 
tion against the defendants, for the recovery of any claim by virtue of 
this policy, shall be sustainable in any court of law or chancery until 
an award shall have been obtained from the said arbitrators, fixing 
the amount of such claim in the manner provided by the said condi- 
tion hereinbefore set forth, and in said policy contained.” 

And defendants say that differences did arise touching the loss or 
damage sustained by the said plaintiff, after proof of such loss had 
been received in due form by these Cefendants ; and that the matter 
was not, at the written request of either party, submitted to impartial 
arbitrators, and no award has ever been obtained, fixing the amount 
of said plaintiffs claim, in the manner provided for in the said condi- 
tion ; and that said action was commenced by the said plaintiff against 
these defendants before an award was obtained, fixing the amount of 
said plaintiff's claim by the said arbitrators, in the manner provided 
in the said condition, ete., concluding with a verification. 
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It will be observed that the plea sets up in substance two certain 
conditions in the policy, subject to which the policy was issued to the 
plaintiff. 

One of these is the following paragraph in the ninth condition : 

‘In case differences shall arise touching any loss or damage, after 
proof thereof has been received in due form, the matter may at the 
written request of either party be submitted to impartial arbitrators, 
whose award in writing shall be binding on the parties to the amount 
of such loss or damage, but shall not decide the liability of the com- 
pany under this policy.” 

The other is the 13th condition : “It is furthermore hereby pro- 
vided and mutually agreed that no suit or action against this com- 
pany, for the recovery of any claim by virtue of this policy, shall be 
sustainable in any court of law or chancery, until an award shall have 
been obtained fixing the amount of such claim, in the manner herein 
above provided.” 

There is no question but that these conditions are a part of the con- 
tract between the parties. The controversy turns upon their inter- 
pretation, and whether they are enforceable. 

The counsel for the plaintiff insists that the adjustment of differen- 
ces by arbitration is only to be observed upon the written request of 
one party or the other ; and when no such request is made, it is pre- 
sumed to have been waived ; and further, that all agreements between 
parties to refer the settlement of their disputes to arbitrators are void, 
for the reason that persons are not permitted to contract to oust the 
courts of their ordinary jurisdiction. 

The counsel for the defendants, on the other hand, claim that their 
method of settlement is compulsory upon the respective parties as a 
preliminary step, and that no suit is sustainable by either party against 
the other until after an award has been made. It is conceded that 
the plea is bad if the effect of these clauses in the policy, on which it 
is founded, is to prevent the party suffering Joss from going into the 
courts for redress. They are so jealous of their jurisdiction that they do 
not allow parties to oust it by agreement. Although there was a long 
struggle against the doctrine in the courts of Westminster Hall, it has 
now become so well established that no attempt is made there, or in 
the courts of their [this] country, to set up a contrary doctrine. Hu- 
ger on Ins., 351 ; Angell on Fire & Life Ins., sec. 354; Flanders on 
Fire Ins., 632 ; Thompson vs. Chamock, 37 R., 139 ; Mitchell vs. Har- 
ris, 2 Ves. Jr., 136 ; Scott vs. Avery, 20 E., S. & E. Rep., 327; S. C. 
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on appeal, 31 ib. ; 1; Roper vs. Sendon, 108 8. C. S. Rep., 325; Ha- 
gert vs. Mun., 40 R., 515 ; Snodgrass vs. Garet, 28 R., 224. 

But in my judgment such is not the effect of these clauses. The 
difference arising between the parties to the contract touching only 
the amount of loss or damage is to be referred, and not the liability 
of the company on the policy ; and the agreement is that no suit shall 
be instituted until the amount has been fixed by the judgment of ar- 
bitrators mutually chosen. 

There is no restriction after that premiminary step has been taken. 
It is in the nature of a condition precedent, and there is a large class 
of cases which determine that where the contract is so framed as to 
make the reference of differences a condition precedent to the right of 
bringing a suit, the declaration must allege a reference, or give excuse 
for the want of it. Smith vs. Railway, 36 N. H., 458 ; Morsley vs. 
Wood, 6 S. R., 710 ; Milner vs. Field, 1 E., S. & E., Rep., 531 ; Graf- 
ton vs. Railway, 22 ib., 557 ; Davies vs. Mayer, etc., 2 ib., 529 ; Adams 
vs. Willoughby, 1 John., 67 ; United States vs. Roberson, 9 Pet., 319 ; 
Scott vs. Avery, 31E., 8. & E. Rep., 1. 

This last case was an appeal to the House of Lords from the decision 
of the Court of Exchequer Chamber, and the matter was examined and 
discussed with great learning and care. Mr. Justice Coleridge, who 
had delivered the opinion of the Court of Exchequer Chamber revers- 
ing the Court of Exchequer, in giving his reasons to the lords for sus- 
taining the last decision, said : 

“Tf two parties enter into a contract, for the breach of which in any 
particular an action lies, they cannot make it a binding term, that 
in such event no action shall be maintainable, but that the only re- 
medy shall be by reference to arbitration. Whether this rests on a 
satisfactory principle or not may well be questioned, but it has been 
so long settled that it cannot be disturbed. 

“The courts will not enforce or sanction an agreement which de- 
prives a subject of that recourse to their jurisdiction which has been 
considered a right inalienable even by the concurrent will of the par- 
ties. But nothing prevents parties from ascertaining and constituting 
as they please the cause of action, which is to become the subject mat- 
ter of decision by the courts. Covenanting parties may agree that, 
in case of an alleged breach, the damages to be recovered shall be a 
sum fixed or a sum to be ascertained by A. B., or by arbitrators, to 
be chosen in such or such a manner, and until this be done, or the non- 
feasance be satisfactorily accounted for, that no action shall be main- 
tainable for the breach.” 
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This position has not been questioned in the argument before the 
House, nor was it, I think in the court below. 

To the same effect was the opinion of Lord Chancellor Cranworth. 
The only material plea, he said, “was the fifth, setting forth one of 
the rules of the association, which was, that if any difference should 
arise among the members, the member so dissatisfied should select an 
arbitrator, and if the committee were not satisfied with the person 
appointed, they should select another arbitrator, and these two select 
a third, who were to determine the matters in dispute and the sum to 
be awarded, and that no action should be brought until such arbitra- 
tion had taken place. The Court of Exchequer decided that the plea 
was bad, and no answer to the action. That decision was reversed by 
the Court of Exchequer Chamber, and the latter judgment was never 
brought before your lordships’ house. It appears to me merely a 
matter as to the construction to be put upon the policy itself, for there 
was no doubt that persons could not by contract oust the court of its 
ordinary jurisdiction.. That point has been decided in many cases ; 
but there was no principle of law which prevented parties from enter- 
ing into any contract that no right of action should accrue until after 
a reference had been made to an arbitrator. If I covenant with A. 
not to do a particular act, and it is agreed between us that any ques- 
tion which might arise should be decided by an arbitrator, without 
bringing an action, then a plea to that effect would be no bar to an 
action ; but if we agreed that I. S. was to award the amount of dam- 
ages to be recoverable at law, then if such arbitration did not take 
place, no action could be brought.” 

Adams vs. Willoughby, swpra, was a suit brought inéer alia for un- 
liquidated demands and accounts, and there was a general demurrer 
to the declaration. It appears that there was a contract between the 
parties, that all unliquidated demands and accounts should be referred 
to three arbitrators, to be liquidated and ascertained, and the defen- 
dant was to pay such sum as they should adjudge to be due. The 
court sustained the declaration so far as it relates to one sum of $102, 
which the plaintiff alleged was due to himin a supplement made with 
the defendant ; but in regard to the claim for the unliquidated accounts 
it said that “as no reference had been made to arbitrators to liquidate 
and ascertain the amount due, nor any effort on the part of the plain- 
tiff to procure it—for none is shown or averred—the plaintiff is not 
entitled to his action for any such demand.” 

In United States vs. Robeson, supra, the Supreme Court sanctioned 
the same principle. Mr. Justice McLean, in delivering the opinion of 
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the court, said : ‘‘ Where the parties in their contract fix on a certain 
mode by which the amount to be paid shall be ascertained, as in the 
present case, the party that seeks an enforcement of the agreement 
must show that he has done everything on his part which could be 
done to carry it into effect. He cannot compel the payment of the 
amount claimed unless he shall procure the kind of evidence required 
by the contract or show that by time or accident he is unable to do 
so ; and as this was not done by the defendant in the District Court, 
no evidence to prove the service other than the certificates should 
have been admitted by the court.” 

I think it clear from these cases that whilst a mere collateral agree- 
ment to refer to arbitration all differences arising upon a policy of in- 
surance is not binding, and does not preclude a suit without such ref- 
erence, it is not unlawful for parties to agree that no action shall be 
sustainable, either at law or equity, until arbitration shall have deter- 
mined what amount is due, and that in such a case a reference and 
ascertainment of the amount are conditions precedent to the rights 
of bringing an action. 

The motion to strike out must therefore be refused. 


* 
7 
i 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1876. 


In Equity. 


COMMONWEALTH, sy Insurance Commissioner, 
vs. 


MECHANICS MUT. FIRE INS. CO., on Petition 
or Samus. G. Reep. 


The insured had made application on or before Oct. 1st, 1872, for continuous in- 
surance in a mutual company, to take effect from the expiration of his previous 
tpolicies. Afterward, and before the new policies were issued, the company had 

_ Suffered heavily from fire. The secretary expressed his opinion to the insured 
that the company was sound, and would be able to continue business. Acting 

P%"on this opinion the insured paid the premiums and agreed that the policies and 
deposit notes should be dated back from Oct. Ist. The opinion of the secre- 

tary proved erroneous, and the notes of the insured were afterward assessed to 
meet the losses from the fire. 

Held, that the insured must be considered as consenting that his membership should 
date from Oct. Ist, and he must be held liable although the policies had not 
been actually outstanding at the date of the assessment. 

Held, that the opinion of the secretary, not being given with a fraudulent design, or 
purporting to be more than a belief which could not be regarded as groundless, 
had not the effect of a warranty and did not relieve from liability. 


Decree affirmed. 


O. W. Hotmes, Jr., of Boston, for Petitioner. 
A. A. Ramsey, of Boston, for Defendant. 


Ames, J. 
The petitioner, with full knowledge of the fact that the insurance 
company had suffered heavily by the fire, came to the conclusion to 
accept the new policies which had been prepared for him upon his ap- 
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plication, upon or before the first day of the previous October. The 
meaning of his application was that he desired to renew and continue 
his former insurance. After making such inquiry as he saw fit, he 
paid the premiums and gave the deposit notes, dated October 1, 1872, 
and accepted the policies of the same date. The effect of this ar- 
rangement prima facie, and if not explained or rebutted, would be 
that he fully consented to stand in the same relation to the company 
as if the entire transaction had occurred upon the day of the date of 
the policies and the notes. Hismembership necessarily carried with it 
the contingent liability to assessment ; and he must be considered as 
consenting that his membership should date back to that day. It was 
not an application for new or original insurance, beginning then for 
the first time, but was for continuous insurance, to take effect from 
the expiration of his previous policies. It is true that his new policies 
were not literally outstanding at the date of the assessment, but he 
had at least applied for them. The agreement that when they were 
delivered to him they should be considered as taking effect from their 
date, and should be treated as if they had been delivered at their 
date, was one which he had a perfect right to make. It was a neces- 
sary result or incident of such agreement, that the policies so accept- 


ed should be included in the assessment made subsequently to that 
date. 


It is true that in accepting the policies he acted upon such informa- 
tion as he had obtained from the secretary of the company. But it 
is not charged that in giving such information the secretary was guil- 
ty of any intentional or fraudulent misrepresentation. We find no- 
thing in the facts reported that amounts to constructive fraud, or 
fraud as matter of law. He merely represented his opinion or belief 
that the company would be able to go on with its business, was sound, 
and had alarge surplus. However mistaken this belief has proved to 
be, we see no ground for holding that it was utterly without founda- 
tion, or was a belief which a slight examination would immediately 
have corrected. Western Bank of Scotland vs. Addie, L. R., 1 H. of L. 
sec. 145. It had none of the qualities of a warranty. It was not the 
assertion of a matter of fact, and did not purport to be anything more 
than the expression of an expectation or probability. A mere estimate 
of this sort, made in good faith, is not such a representation of a mat- 
ter of fact as to give the petitioner any valid claint against the defen- 


‘ ‘ dants. See Leather vs. Simpson, L. R., 11 Eq., 398. 


cat 


Decree affirmed. 
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UNITED STATES SUPREME COURT. 


Octroser Term, 1876. 


On Appeal and in Error. 


NEW YORK LIFE INS. CO. 
vs. 


WILLIAM C. STATHAM er at. 


MANHATTAN LIFE INS. CO. 
vs. 


S. BUCK.*+ 


A policy of life assurance which stipulates for the payment of an annual premium 
by the assured, with a condition to be voidon non-payment, is not an insur- 
ance from year to year like a common fire policy ; but the premiums consti- 
tute an annuity, the whole of which is the consideration for the entire assurance 
for life ; and the condition is a condition subsequent, making void the policy 
by its non-performance. 

But the time of payment in such policies is material, and of the essence of the con- 
tract ; and failure to pay involves an absolute forfeiture, which cannot be re- 
lieved against in equity. 

If failure to pay the annual premium be caused by the intervention o war between 
the territories in which the insurance company and the assured respectively re- 
side, which makes it unlawful for them to hold intercourse, the policy is never- 
theless forfeited if the company insist on the condition ; but in such case the 
assured is entitled to the equitable value of the policy arising from the pre- 
miums actually paid. 


This equitable value is the difference between the cost of a new policy and the 


present value of the premiums yet to be paid on the forfeited policy when the 
forfeiture occurred, and may. be recovered in an action at law or suit in equity. 


* The New York Life Insurance Company, appellant, against William C. Statham and Parme- 
lia A. Dudley, formerly Parmelia A. Statham ; appeal from the Circuit Court of the United States 
for the Southern District of Mississippi. The New York Life Insurance Company, plaintiff in 
error, against Charlotte Seyms ; error to the Circuit Court of the United States for the South- 
ern District of Mississippi. The Manhattan Life Insurance Company, plaintiff in error, vs. R. 
8. Buck, executor of Charles L. Buck, deceased ; error to the Circuit Court of the United States 
for the Southern District of Mississippi. Opinion delivered Oct. 23, 1876. 

+ A digest of the decisions in the courts below will be found in the December number. 
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The doctrine of revival of contracts, suspended during the war, is one based on 
considerations of equity and justice, and cannot be invoked to revive a con- 
tract which it would be unjust or inequitable to revive,—as where time is of the 
essence of the contract, or the parties cannot be made equal. 


The average rate of mortality is the fundamental basis of life assurance, and as 
this is subverted by giving to the assured the option to revive their policies or 
not after they have been suspended by a war, (since none but the sick and dy- 
ing would apply, ) it would be unjust to compel a revival against the company. 


Braptey, J. 


The first of these cases is a bill in equity, filed to recover the 
amount of a policy of life insurance granted by the defendants, now 
plaintiffs in error, in 1851, on the life of Dr. A. D. Statham, of Mis- 
sissippi, from the proceeds of certain funds belonging to the defend- 
ants, attached in the hands of their agent at Jackson, in that State. 
It appears from the statements of the bill that the annual premiums 
accruing.on the policy were all regularly paid until the breaking out 
of the late civil war, but that, in consequence of that event, the pre- 
mium due on Dec. 8, 1861, was not paid, the parties assured being 
residents of Mississippi, and the defendants a corporation of New 
York. Dr. Statham died in July, 1862. The second case is an action 
at law, brought in the same court, against the same defendants, to 
recover the amount of a policy issued in 1859, on the life of one Hen- 
ry S. Seyms, the husband of the plaintiff. In this case, also, the pre- 
miums had been paid until the breaking out of the war, when, by 
reason thereof, they ceased to be paid, the plaintiff and her husband 
being residents of Mississippi. Seyms died in May, 1862. The third 
case is a similar action at law, brought in the same court against the 
Manhattan Life Insurance Company, of New York, to recover the 
amount of a policy issued by them in 1858, on the life of C. L. Buck, of 
Vicksburg, Miss., the circumstances being substantially the same as in 
the other cases. The policies in all the cases were in the usual form of 
such instruments, declaring that the company, in consideration of a cer- 
tain specified sum to them in hand paid by the assured, and of an an- 
nual premium of the same amount to be paid on the same day and 
month in every year during the continuance of the policy, did assure 
the life of the party named, in a specified amount, for the term of his 
natural life. The’policies contained various conditions, upon the breach 
of which they were to be null and void, and among others the foi- 
lowing : “ That, in case the said (assured) shall not pay the said pre- 
mium on or before the several days hereinbefore mentioned for the pay- 
ment thereof, then and in every such case the said company shall not 
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be liable to the payment of the sum insured, or any part thereof, and 
this policy shall cease and determine.” The Manhattan policy con- 
tained the additional provision that in every case where the policy 
should cease or become null and void, all previous payments made 
thereon should be forfeited to the company. The non-payment of the 
premiums in arrear was set up in bar of the actions, and the plaintiffs 
respectively relied on the existence of war as an excuse, offering to de- 
duct the premiums in arrear from the amounts of the policies. We 
agree with the court below that the contract is not an assurance for a 
single year, with a privilege of renewal from year to year by paying the 
annual premium ; but that it is an entire contract of assurance for life, 
subject to discontinuance and forfeiture for non-payment of any of the 
stipulated premiums. Such is the form of the contract, and such is 
its character. 

It has been contended that the payment of each premium is the 
consideration for insurance during the next following year, as in fire 
policies ; but the position is untenable. It often happens that the 
assured pays the entire premiam in advance, or in five, ten, or twenty 
annual installments ; such installments are clearly not intended as 
the consideration for the respective years in which they are paid, for 
after they are all paid the policy stands good for the balance of the 
life insured without any further payment. Each installment is, in fact, 
part consideration of the entire insurance for life. It is the same 
thing where the annual premiums are spread over the whole life. 
* The value of insurance for one year of a man’s life, when he is young, 
strong and healthy, is manifestly not the same as when he is old and 
decrepit. There is no proper relation between the annual premium 
and the risk of assurance for the year in which it is paid. This idea 
of assurance from year to year is the suggestion of ingenious counsel. 
The annual premiums are an annuity, the present value of which is 
calculated to correspond with the present value of the amount assured, 
a reasonable percentage being added to the premiums to cover expen- 
ses and contingencies. The whole premiums are balanced against the 
whole insurance ; but while this is true, it must be conceded that 
promptness of payment is essential to the business of life insurance. 
All the calculations of the insurance company are based on the hy- 
pothesis of prompt payments. They not only calculate on the receipt 
of the premiums when due, but on compounding interest upon them. 
It is on this basis that they are enabled to offer assurance at the fa- 
vorable rates they do. Forfeiture for non-payment is a necessary 
means of protecting themselves from embarrassment. Unless it were 
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enforceable the business would be thrown into utter confusion. It is 
like the forfeiture of shares in mining enterprises and all other haz- 
ardous undertakings. There must be power to cut off unprofitable 
members, or the success of the whole scheme is endangered. The in- 
sured parties are associates in a great scheme. This associated rela- 
tion exists whether the company be a mutual one or not.';, Each is 
interested in the engagements of all; for out of the coexistence of 
many risks arises the law of average, which underlies the whole busi- 
ness 

An essential feature of this scheme is the mathematizal calculations 
referred to, on which the premiums and amounts assured are based ; 
and these calculations, again, are based on the assumption of average 
mortality, and of prompt payments and compound interest thereon. 
Delinquency cannot be tolerated nor redeemed, except at the option 
of the company. This has always been the understanding and prac- 
tice in this department of business. Some companies, it is true, ac- 
cord a grace of thirty days, or other fixed period, within which the pre- 
mium in arrears may be paid on certain conditions of continued good 
health, etc.; but this is a matter of stipulation or of discretion on the 
part of the particular company. When no stipulation exists, it is the 
general understanding that time is material, and that the forfeiture 
is absolute if the premium be not paid. The extraordinary and even 
desperate effort sometimes made when an insured person is in ex- 
tremes to meet a premium coming due, demonstrates the common 
view of this matter. The case, therefore, is one in which time is ma- 
terial and of the essence of the contract, and non-payment at the day 
involves absolute forfeiture if such be the terms of the contract, as is 
the case here. Courts cannot with safety vary the stipulation of the 
parties by introducing equities for the relief of the insured against 
their own negligence. But the court below bases its decision on the 
assumption that when performance of the condition becomes illegal 
in consequence of the prevalence of public war it is excused, and for- 
feiture does not ensue. It supposes the contract to have been sus- 
pended during the war, and to have revived with all its foree when 
the war ended. Such a suspension and revival do take place in the 
case of ordinary debts, but have they ever been known to take place in 
the case of executory contracts in which time is material? Ifa Texas 
merchant had contracted to furnish some Northern explorer a thou- 
sand cans of preserved meat by a certain day, so as to be ready for 
his departure to the North Pole, and was prevented from furnishing 
it by the civil war, would the contract still be good at the close of the 
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war, five years afterward, and after the return of the expedition? If 
the proprietor of a Tennessee quarry had agreed in 1860 to furnish 
during the two following years 10,000 cubic feet of marble for the con- 
struction of a building in Cincinnati, could he have claimed to per- 
form the contract in 1865, on the ground that the war prevented an 
earlier performance? The truth is that the doctrine of the revival of 
contracts suspended during the war is one based on considerations of 
equity and justice, and cannot be invoked to revive a contract which 
it would be unjust or inequitable to revive. 

In the case of life insurance, besides the materiality of time in the 
performance of the contract, another strong reason exists why the pol- 
icy should not be revived. The parties do not stand on equal ground 
in reference to such a revival. It would operate most unjustly against 
the company. The business of insurance is founded on the law of 
averages ; that of life insurance eminently so. The average rate of 
mortality is the basis on which it rests. By spreading the risks over 
a large number of cases, the companies calculate on this average with 
reasonable certainty and safety. Anything that interferes with it de- 
ranges the security of the business. If every policy lapsed by reason 
of the war should be revived, and all the back premiums should be 
paid, the companies would have the benefit of this average amount of 
risk. But the good risks are never heard from; only the bad are 
sought to be revived, where the person insured is either dead or dying. 
Those in health can get new policies cheaper than to pay arrearages 
on the old. To enforce a revival of the bad cases while the company 
necessarily lose the cases which are desirable, would be manifestly un- 
just. An insured person, as before stated, does not stand isolated and 
alone. His case is connected with and correlated to the cases of all 
others insured by the same company. The nature of the business as 
a whole must be looked at to understand the general equities of the 
parties. We are of opinion, therefore, that an action cannot be main- 
tained for the amount assured on a policy of life insurance forfeited, 
like those in question, by non-payment of the premium, even though 
the payment was prevented by the existence of the war. The ques- 
tion then arises, must the insured lose all the money which has been 
paid for premiums on their respective policies? If they must, they 
will sustained an equal injustice to that ‘which the companies would 
sustain by reviving the policies. At the very first blush it seems mani- 
fest that justice requires that they should have some compensation or 
return for the money already paid ; otherwise the companies would 
be the gainers from their loss, and that from a cause for which neither 
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party is to blame. The case may be illustrated thus: Suppose an 
inhabitant of Georgia had bargained for a house situated in a North- 
ern city, to be paid for by installments, and no title to be made until 
all the installments were paid, with a condition that on the failure to 
pay any of the installments when due the contract should be at an end 
aud the previous payments forfeited, and suppose that this condition 
was declared by the parties to be absolute, and the time of payment 
material ; now, if some of the installments were paid before the war, 
and others accruing during the war were not paid, the contract as an 
executory one was at anend. If the necessities of the vendor obliged 
him to avail himself of the condition and to resell the property to an- 
other party, would it be just for him to retain the money he had re- 
ceived? Perhaps it might be just if the failure to pay had been vol- 
untary, or could by possibility have been avoided ; but it was caused 
by an event beyond the control of either party—an event which made 
it unlawful to pay. In such case, while it would be unjust after the 
war to enforce the contract as an executory one against the vendor 
contrary to his will, it would be equally unjust in him, treating it as 
ended, to insist upon the forfeiture of the money already paid on 
it. An equitable right to some compensation or return for previous 
payments would clearly result from the circumstances of the case. 
The money paid by the purchaser, subject to the value of any posses- 
sion which he may have enjoyed, should ea wquo et bono be returned 
to him. This would clearly be demanded by justice and right. And 
so in the present case. While the insurance company has a right to 
insist on the materiality of time in the condition of the payment of 
premiums, and to hold the contract ended by reason of non-payment, 
they cannot with any fairness insist upon the condition as it regards 
the forfeiture of the premiums already paid. That would be clearly 
unjust and inequitable. The insured has an equitable right to have 
this amount restored to him, subject to a deduction for the value of 
the assurance enjoyed by him while the policy was in existence. In 
other words he is fairly entitled to have the equitable value of his pol- 
icy. As before suggested, the annual premiums are not the consider- 
ation of assurance for the year in which they are severally paid, for 
they are equal in amount, whereas the risk in the early years of life is 
much less than in the latter. It is common knowledge that the annual 
premiums are increased with the age of the person applying for in- 
surance. According to approved tables, a person becoming insured 
at twenty-five is charged about $20 annual premium on a policy of 
$1,000, while a person at forty-five is charged about $38. It is 
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evident, therefore, that when the younger person arrives at for- 
ty-five his policy has become (by reason of his previous pay- 
ments) of considerable value. Instead of having to pay for the bal- 
ance of his life $38 per annum, as he would if he took out a new pol- 
icy on which nothing had been paid, he has only to pay $20. The 
difference, $18 per annum during his life, is called the equitable value 
of his policy. The present value of the assurance on his life exceeds 
by this amount what he has yet to pay. Indeed, the company, if well 
managed, has laid aside and invested a reserve fund equal to this equi- 
table value, to be appropriated to the payment of his policy when it 
falls due. This reserve fund has grown out of the premiums already 
paid, It belongs in one sense to the insured who has paid them, some- 
what as a deposit in a savings bank is said to belong to the person 
who made the deposit. Indeed, some life insurance companies have 
a standing regulation by which they agree to pay to any person in- 
sured the equitable value of his policy whenever he wishes it. In 
other words, it is due on demand. But whether thus demandable or 
not, the policy has a real value corresponding to it ; a value on which 
the holder often realizes money by borrowing. The careful capitalist 
does not fail to see that the present value of the amount assured ex- 
ceeds the present value of the annuity, or annual premium, yet to be 
paid by the assured party. ‘The present value of the amount assured 
is exactly represented by the annuity which would have to be paid on 
a new policy, or $38 per annum in the case, suppose, where the party 
is forty-five years old, while the present value of the premiums yet to 
be paid on a policy taken by.the same person at twenty-five is but lit- 
tle more than half that amount. To forfeit this excess, which fairly 
belongs to the assured and is fairly due from the company, and which 
the latter actually has in its coffers, and to do this for a cause beyond 
individual control, would be rank injustice. It would be taking away 
from the assured that which had already become substantially his pro- 
perty. It would be contrary to the maxim that no one should be made 
rich by making another poor. We are of opinion, therefore, first, that 
as the companies elected to insist upon, the condition in these cases, 
the policies in question must be regarded as extinguished by the non- 
payment of the premiums, though caused by the existence of the war, 
and that an action will not lie for the amount insured thereon. 
Second, that such failure being caused by a public war, without the 
fault of the assured, they are entitled, ex @quo et bono, to recover the 
equitable value of the policies, with interest, from the close of the war. 
It results from these conclusions that the several judgments and de- 
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crees in the cases before usbeing in favor of the plaintiffs for the whole 
sum assured, must be reversed, and the records remanded fcr further 
proceedings. We perceive that the declarations in the actions at law 
contain no common or other counts applicable to the kind of relief 
which, according to our decision, the plaintiffs are entitled to demand, 
but as the question is one of the first impression, in which the parties 
were necessarily somewhat in the dark with regard to their precise 
rights and remedies, we think it fair and just that they should be al- 
lowed to amend their pleadings. In the equitable suit perhaps the 
prayer for alternative relief might be sufficient to sustain a proper de- 
cree ; but nevertheless, the complainants should be allowed to amend 
their bill if they shall be so advised. In estimating the equitable val- 
ue of a policy, no deduction should be made from the precise amount 
which the calculations give, as is sometimes done where policies are 
voluntarily surrendered, for the purpose of discouraging such surren- 
ders, and the value should be taken as of the day when the first de- 
fault occurred in the payment of the premium by which the policy be- 
came forfeited. In each case the rates of mortality and interest used in 
the tables of the company will form the basis of the calculation. 

The decree in the equity suit and the judgment in the action at law 
are reversed, and the causes respectively remanded, to be proceeded 
in according to Jaw and the directions of this opinion. 


Chief Justice Warr, dissenting, said: I agree with the majority of 
the court in the opinion that the decree and judgments in these cases 
should be reversed, and that the failure to pay the annual premiums 
as they matured put an end to the policies, notwithstanding the default 
was occasioned by the war, but I do not think that a default, even un- 
der such circumstances, raises an implied promise by the company to 
pay the assured what his policy was equitably worth at the time; I 
therefore dissent from that part of the judgment just announced, which 
remands the causes for trial upon such a promise. 


Mr. Justice Ciirrorp, dissenting, said: Where the parties to an ex- 
ecutory money contract live in different countries, and the governments 
of those countries become involved in public war with each other, the 
contract between such parties is suspended during the existence of the 
war, and revives when peace ensues, and that rule, in my judgment, 
is as applicable to the contract of life insurance as to any other execu- 
tory contract ; consequently I am obliged to dissent from the opinion 
and judgment of the court in this case. 

Mr. Justice Hunr concurred in this dissent. 
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Mr. Justice Srrona, dissenting, said: While I concur in the rever- 
sal of these judgments and the decree, I dissent entirely from the opin- 
ion filed by a majority of the court. I cannot construe the policies as 
the majority have construed them. A policy of life insurance is a pe- 
culiar contract. Its obligations are unilateral. It contains no under- 
taking of the assured to pay premiums ; it merely gives him an option 
to pay or not, and thus to continue the obligation of the insurers or 
terminate it at his pleasure. It follows that the consideration for the 
assumption of the insurers can in no sense be considered an annuity 
consisting of the annual premiums. In my opinion the true meaning 
of the contract is that the applicant for insurance by paying the first 
premium obtains an insurance for one year, together with a right to 
have the insurance continued from year to year daring his life upon 
payment of the same annual premium, if paid in advance ; whether he 
will avail himself of the refusal of the insurers or not is optional with 
him. The payment ad diem of the second or any subsequent premium 
is therefore a condition precedent to continued liability of the insurers. 
The assured may perform it or not, at his option. In such a case the 
doctrine that accident, inevitable necessity, or the act of God, may ex- 
cuse performance, has no existence. It is for this reason that I think 
the policies upon which these suits were brought were not in force 
after the assured cease to pay premiums ; and so, though for other 
reasons, the majority of the court holds ; but they hold at the same 
time that the assured in each case is entitled to recover the surrender, 
or what they call equitable value of the policy. This is incomprehen- 
sible to me. I think it has never before been decided that the surren- 
der value of the policy can be recovered by an assured, unless there 
has been an agreement between the parties for a surrender, and cer- 
tainly it has not before been decided that a supervening state of war 
makes a contract between private parties or raises an implication 
of one. 





CASES DECIDED IN THE LOWER COURTS. 


FORFEITURE OF POLICY FOR FATLURE 
TO PAY INTEREST. 


St. Louis Court of Appeals. 


BERGMANN 
vs. 
ST. LOUIS LIFE INSURANCE COMPANY. 


The policy provided that default in payment of premium should not work a for- 
feiture, but that the policy should be commuted ; also that failure to pay inter- 
est on the premium notes when due should work a forfeiture. The insured, 
knowing that his premium and interest was due, decided not to pay it on ac- 
count of the condition of the company, and died three months after with inter- 
est still unpaid. The company had so dealt with the insured as to lead him to 
suppose payment on the last day would not be insisted on. 

Held, that there had been no tender of interest within a reasonable time, and the 
company was not liable. 


This was an action on a policy of insurance dated 23d April, 1867, 
by which the defendant, in consideration of $214.80 then paid, and of 
the annual premium of $214.80 to be paid on or before the 23d day 
of April for nine years next succeeding the date of the policy, did in- 
sure the life of August H. Bergmann in the sum of $4,000, the amount 
of insurance to be paid to plaintiff on the 23d of April, 1896, or, should 
the insured die before the date, then to pay ninety days after due no- 
tice and proof of death. The policy contained two provisions. 

1. That if default is made in the payment of any of the annual pre- 
miums at the date they become due, this shall not work a forfeiture of 
the policy ; but the amount insured shall be commuted to such propor- 
tional part of the whole sum insured as the annual payments actually 
paid shall bear to the sum of the annual payments agreed to be paid. 

2. If the insured shall fail to pay annually in advance the interest 
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on any unpaid notes or loans which may be owing by said insured to 
said company, on account of any of the above mentioned annual pre- 
miums, at the office of the company, in the city of St. Louis, or to the 
agents when they produce receipts signed by the president and secre- 
tary, then, and in every such case, the company shall not be liable for 
the payment of the sum assured, or any part thereof, and this policy 
shall cease and determine. 

Bergmann died on the 18th of July, 1873. He made no payment 
on account of the policy after the 23d of April, 1872. 

The testimony showed that at the time the policy was taken out 
there was paid in cash $107.40, and a note of $107.40 was given, on 
which interest was paid in advance for one year at six per cent. In 
April, 1868, another note was given for $107.40, and a cash payment 
made of $107.40, and also interest was paid in advance on the two 
notes. In 1869 $107.40 was paid, a new note given, and interest was 
paid in advance on the three notes. In 1870 the same cash payment 
was made, the old notes were surrendered by the company, and a new 
note given for $414.62, being four times $107.40, less a dividend de- 
ducted, and interest was paid inadvance. In 1871 the same cash pay- 
ment was made, the old note was surrendered, and a new one taken 
for $506.80, on which interest was paid in advance. In 1872 the cash 
payment was made, the old note surrendered, a new note for $614.04 
was taken, and interest paid in advance for one year. The premiums 
were paid on the day they were due in 1869 and 1872. In 1868 they 
were paid two days before they were due ; in 1871, one day after, and 
in 1870, two days after they were due. Up to 1872 the company al- 
ways sent notice to deceased when the premiums were due. No no- 
tice was sent of the premium due in 1873. Sometime between the 
time when the last premium became due and the date of his death, 
deceased said that he had received no notice, and supposed the com- 
pany wanted no money until their troubles were over. He also said 
he guessed he would not pay any more money till the company got 
through their troubles, and then he would see how they got along. 

The jury found for the plaintiff in the sum of $2,586. A motion 
for a new trial was made, and upon plaintiff remitting $214.80, was 
overruled, and judgment entered for $2,371.20. Plaintiff excepted 
and appeals to this court. 

It is clear that the defendant in this case had so dealt with deceased 
as to induce a belief that a clause of forfeiture would not be insisted 
upon in case of payment was not made on the exact day ; and had 
payment been tendered and refused within a reasonable time there 
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would have been no forfeiture. The stipulations in the contract as to 
time of payment were not considered as of its essence, and the con- 
tract did not become void because the premiums were not paid on the 
very day. The acts and conduct of the parties themselves gave the 
contract this construction. This is settled in Missouri. 

But no tender of the interest was made at any time. Three months 
elapsed without a tender ; and meanwhile the insured died. In not 
paying at the exact time, he took the risk of death occurring in the 
interval. It dves not appear that he ever offered to pay, or that 
he intended to pay. It does appear, by the testimony of plaintiff's 
own witness, a son of deceased, that he knew his interest was due, ad- 
verted to the fact, and resolved to pay no more in the then existing 
condition of the affairs of the company. 

To hold under such circumstances that the policy was in force at the 
time of his death, in the face of the express proviso that it deter- 
mines on failure to pay the interest annually, is to go much further 
than the courts have yet gone in doing away with forfeitures. It can- 
not be permitted that contracting parties shall thus play at fast and 
loose. The provision for prompt payment of interest in policies, such 
as the one before us, is a most wholesome one ; and if it may be ut- 
terly disregarded, life insurance on the popular system represented by 
this policy will be at an end. Were it a mere question of public pol- 
icy, it would be against public policy to allow a recovery under such 
circumstances as these. But it is not a mere question of policy. There 
was no question here of the deceased being thrown off his guard. He 
knew his interest was due ; he had not forgotten it. He chose not to 
pay it, and was not in the disposition to tender it. He was waiting 
to see what would turn up. It is a misfortune for his legal represen- 
tatives, but courts sit to enforce lawful contracts, and to see to it, in 
the cases brought before them, that no one be deprived of his proper- 
ty without due process of law. We can no more sanction this verdict 
than we could decree the payment of this insurance money had the 
deceased died before the contract was completed. 

The verdict and judgment of the Circuit Court must be set aside, 
and it is so ordered ; and judgment is here entered for the defendant. 

All the judges concur. 
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Report of Decisions. 


REMOVAL TO FEDERAL COURT. 


Common Pleas of Luzerne County.—December, 1875. 


JONES 
vs. 
AMAZON INSURANCE COMPANY, 


Under the act of 1875, a case is removed from the States to the United States 
Circuit Court by filing in the prothonotary’s office the petition, bond and pre- 
cipe, directing the case to be certified to the Cireuit Court, under the act of 
1875, tor trial. All further proceedings in the State court are coram non judice. 

The application and removal is a matter of right, and must be so regarded and 
treated by the State courts. If it canbe established that the case is not pro- 
perly removed, and does not fall within the act, the Circuit Court will, on mo- 
tion, remand the case for trial to the court whence it was removed. 


The acts of 1789, 1866 and 1867 are repealed by the enactment of the revised 
statutes of 1874. 


Hanptey, J. 


The plaintiff in this case filed in the State court, on the 23d of Sep- 
tember, 1873, his preecipe and narr. for summons in debt on policy of 
insurance issued by the defendants, citizens of Ohio. Same day sum- 
mons went out ; damages claimed, $1,500. January 6th, 1874, plain- 
tiff entered his rule to arbitrate. In pursuance of said rule, arbitra- 
tors were chosen on the 17th of January, 1874. The hearing before 
the arbitrators was adjourned from time to time until the 7th day 
of April, 1874, when the arbitrators met, and after hearing the “ proofs 
and allegations ” of the plaintiff—the defendants in default—awarded 
to the plaintiff the sum of $1,050. Whereupon, judgment was enter- 
ed of record in favor of the plaintiff; and on the 25th day of April, 
1874, the defendants appealed. On the 9th day of October, 1875, the 
defendants filed in the prothonotary’s office their petition and bond 
under the act of Congress providing for the removal of cases from 
the State to the United States courts. 
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This being the first case presented to us under the act of March 
3d, 1875, we are asked to decide whether this case is removed when 
the defendants have fully complied with the requirements of the act 
of 1875, by filing in the prothonotary’s office their petition, bond and 
preecipe for removal? Congress attempted from time to time to pro- 
vide a mode by which cases commenced in a State court may be re- 
moved, at the instance of the plaintiff or the defendant, to the courts of 
the United States. The right to remove was first given by the 12th 
section of the judiciary act of 1789. 1 Statutes at Large, 79. This 
act, among other reasons for removal, provided that a citizen of the 
State in which the suit is brought against a citizen of another State 
may claim a removal of the case to the courts of the United States. 
The defendant, under this act, was required to file his petition for re- 
moval at the time of entering his appearance. If he failed to do so, 
his right of removal was lost. Gibson vs. Johnson, Pet., C. C. 44; 
Galpin vs. Christchlow, 13 Am. Law Reg., 138; Laird vs. Railroad 
Co., 14 Am. Law Reg. (N. S. 1745 ;) 2 Abbott’s U. S. Pr., 48. Next 
came the act of 1866, 14 Statutes at Large, p. 306, extending the pro- 
visions of the act of 1789 so that a citizen of the State in which the 
suit against a citizen of another State may at any time before the trial 
and final hearing of the cause file a petition for the removal of the 
case against him. Then came the act of 1867, 14 Statutes at Large, 
558, which was an amendment to the act of 1866, giving the plaintiff, 
as well as the defendant, the right of removal. These complex and 
conflicting acts are now repealed by the enactment of the revised sta- 
tutes of 1874. Weeks vs. Billing, 14 Am. Law Reg. (N.S. 1874.) The 
application for removal under the acts of 1789, 1866 and 1867, had to be 
made to the State court, and not to the court in which the ease is to 
be removed. The State judges, in many cases, refused the applicant 
the right of removal because of State pride, and other matters ; hence 
the decisions are conflicting, and often the person intended by these 
acts to be benefited were denied the right specially provided for them 
by Congress. To cure all this, and to take away from the State judges 
the right to say when and how a cause may be removed, gave birth 
to the act of March 3d, 1875. While, of course, under this latter act 
there are already conflicting judicial decisions, yet the conflict is nar- 
rowed down to a question only of procedure. There canbe no doubt 
now about what case can and may be removed, whether the order is 
made or refused by the State judges. It is all the same to the de- 
fendant the moment the petition, bond and preecipe for removal are 
filed ; that, in contemplation of the act of 1875, is a removal, and all fur- 
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ther proceedings in the State courts are coram non judice. The ap- 
plication under the act of 1875 for removal is a matter of right, and 
must be so regarded and treated by the State courts. When the case 
has been removed, then it becomes the duty of the opposing party to 
move for his rule in the Circuit Court to show cause why the case shall 
not be remanded to the State court, alleging for cause in the appli- 
cation that the case does not fall within any one of the reasons as- 
signed fur removal in the petition of the person claiming the right to 
remove. The following cases sustain the doctrine that the case is re- 
moved the moment the petition, bond and precipe are filed, and that 
no action is required on the part of the State court in the matter. 
Osgdod vs. C., D. & V. R. R. Co., 2 Cent. L. J., 275; Dunham vs. 
Baird et al., 2 Weekly Notes, 52 ; see also Insurance Co. vs. Dunn, 
19 Wallace, 214 : Insurance Co. vs. Morse, 20 Wallace, 255; 14 Am. 
Law Reg., 506 ; 7 Chicago Legal News, 241 ; 7 Ph. Leg. Gaz., 132 ; 2 
Western Jurist, 57; Herrford vs. Aitna Insurance Co., 42 Mo., 151-3; 
Warren vs. Wisconsin V. R. R. Co., 7 Chicago Legal News, 403. It 
was held in the following cases that the State court must, before the 
cases is removed, approve the bond and direct an order for removal. 
First Nat. Bank vs. Iron Bridge Co., 2 Central L. J.,505; 7 Ph. Leg. 
Gaz., 262 ; Mays vs. Taylor et al., 8 Chicago Legal News, 10 ; 7 Ph. 
Leg. Gaz., 326. If the case is improperly removed, it will, on motion, 
be remanded to the State court for trial. City of Chicago vs. Gage 
et al., 8 Ch. Leg. News, 49. 

We are not informed whether the defendants have in this case filed 
their precipe directing the prothonotary to certify this case and all 
papers filed in the same for trial to the United States Circuit Court 
under the act of Congress, approved March 3, 1875. If not, such 
preecipe should be filed with the petition and bond, and thereupon we 
hold the case is removed without any further action on our part. 





